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Preface. 



The favor with which the Abstract of legal decisions 
affecting the public lands of the United States was received, 
when published in the " Engineer^ Architect and Surveyor'^ 
{now Engineering News) has induced the publisher to 
present them in book form. Considerable additions have 
been made to the original compilation, and the United 
States Revised Statutes, and a description of the system of 
public land surveys have been prefixed. The publisher 
offers this work, believing that it will prove of considerable 
service to the legal and surveying professions, and to all 
others interested in public lands and private grants. 

Chicago, March i, 1878. 



INDEL 



ABANDONMENT: 

In case of foreign grant, 95, 106, 107, 

ALABAMA: 

Land below high water mark in, 2d. 

ALIENATION : 

Not presumed against the public, 98. 

ALLUVION, 78. 

BOUNDARIES: 

Where courses and distances control, 40, 4d, 47, 60, S8, 61, 62, 68, 

64, 65. 68, 69, 71, 74, 76, 77, 78, 81, 88, 89. 
Contra, 40, 47, 48, 49, 62, 68, 68. 

Description of, to be taken against grantor, 44, 62, 78' 
Generally as to, 44, 46, 47, 50, 51, 64, 66, 66, 67, 68, 60, 61, 62, 64 

65, 66, 67, 68, 69, 70, 71, 78, 74, 75, 76, 77, 78, 79, 80, 88, 84^ 
86,86. 

Title to common boundary line, 44. 

Meaning of *Mine," 44. 

Meaning of term ** about,*' 44. 

Where inconsistent, 44, 81. 

Most certain call to control, 46, 62, 71, 77, 80. 

Ck)rrection of mistake in, 46, 66, 74. 

Difference between deed ana surv^ as to, 45. 

Evidence as to, 46, 60, 51, 52, 58, 64^ 67, 60, 61, 68, 69, 70, 72, 76, 77, 

80, 82, 87, 88, 89, 90. 
What are, is question of law, 46, 78, 74 
Monuments or natural objects govern as. 46, 47, 48, 49, 60, 61, 52, 

68, 54, 67, 68, 62, 63. 68, 69, 71, 74, 76, 77, 79, 80, 81, 87, 89, 
As to metes and bounds, 47, 60, 61, 66, 78. 
Extension of line to meet, 47, 48, 64, 69, 67. 
Determined by plan and survey, 48, 57, 62, 76, 81. 
On rivers and lakes, 49, 60, 52, 58, 59, 60, 68, 78, 74, 76, 78, 88, 85, 

86,90. 
Are evidenced by survey, 51, 57, 66, 71, 76, 84, 87. 
In case of re-survey, how fixed, 51, 52. 
Where parties estopped in case of, 62, 56, 68, 67, 80, 87, 89. 
May be established by parol, 58, 56, 66, 66, 69, 74, 80, 81, 82, 86. 
Contra, 58, 58, 68, 66, 67, 79, 80, 82. 
Acquiescence in, 56, 68, 70, 72, 73, 74, 76, 76, 77, 79, 80, 82, 86, 87, 

88,89. 
When specific, control quantity, 64, 67,71. 



VI INDEX. 

What is sufficient possession to fix, 67, 77, 78, 79, 86, 88, 89. 

Qiange of, from natural causes, 67, 78. 

Quantity, wlien to be considered in fixing, 69. 77. 

Wjiere lost, 71. 

Where intention of parties may be looked to, 76, 77, 80. 

Not changed by subsequent survey, 82. 

CALIFORNIA; 

Improvements on land in, 26. 

Gases relating to grants in, 98, 99, 100, 101, 102, 108, 104, 105, 110, 

111, 112, ifs. 
Authority of Governors to make grants, 98, 104, 105. 
Cession to U. S. did not impair private right, 99. 

CERTIFICATE : 

On purchase of land as binding as patent, 86. 

COLOR OF TITLE. 
Meaning of term, 28. 

CONDITION : 

Intrant, how construed, 93 
Effect of precedent, 94. 
When limited in time, 94. 
Grant voidable on breach of, 94. 

CONGRESS: 

Authority of, to appropriate lands, 22. 
Power to lease or dispose of lands, 22, 25, 27. 
When act of passes fee to lands, 92. 

CONFIRMATION: 

Effect of, on foreign grant, 96, 102, 110, 111, 112, 114, 115. 

How far evidence of facts, 96. 

Oldest prevails, 97, 98. 

When required for foreign grants, 99, 102. 

How to be obtained, 101. 

Time limited for, 101. 

Does not settle rights between third parties, 108, 112. 

Operates as a grant, 114, 115. 

CORNERS: 

How established when lost, 82, 85, 89, 91. 

As established by original survey are conclusive, 88, 84 

Deflection of, 91. 

CROPS: 

Purchaser from the XT. S. entitled to growing, 25, 28, 84. 

DEED: 

Construction of, 81. 



INDSX. VU 

DELIVERY: 

Not necessary in M^exican grants, 106. 

EMINENT DOMAIN: 

Right of, belongs to state, 23, 25. 

ENTRY ON LAND: 

Gives no title to timber cut, 25. 

Conveyance of right of, 26. 

Grantee of, mav maintain ejectment, 26. 

Effect of cancellation of, 28, 85. 

Where disputed, 28. 

Mistake in, 27. 

Decision of conflicting claims, 80, 87. 

Only permitted by act of Congress, 80, 87. 

Construction of, 82, 84 

Survey of, 82. 

What is sufficient description for, 82, 88. 

How to be made, 82. 

May be withdrawn as to part, 82. 

Ana fresh location made, 88. 

Effect of repugnant calls in, 88. 

Power of Court to correct mistakes in, 88. 

Entitles to crops and fences on freehold, 84. 

Right of, on swamp lands, 84. 

Patent when issued refers back, 86. , 

Title passed by patent on void, 42. 

Is evidence of boundaries, 51. 

First, better title than subsequent patent, 65. 

Must be made with certainty, 87. 

EVIDENCE : 

As to what fire vacant lands, 85. 

FLORIDA: 

Authority to make grant in, 96. 

FOREIGN GRANTS: 

Effect of confirmation of, by U. 8., »2, 97, 98, 101, 102, 109, 110. 

Not good against U. S. when imperfect, 94. 

When void, 95, 96, 100, 101. 

When unconfirmea, not valid against grant from XJ. S., 95. 

Effect of abandonment of, 95, 106, 107. 

Void for want of identification of land, 96, 96. 

Void for want of possession, 95, 96. 

Void for non-fulfillment of conditions, 95, 96. 

Authority to make, 96, 108, 104, 106. 

Survey is conclusive evidence of boundaries of, 96, 97. 

What is sufficient evidence of, 96, 108, 107, 108. 

Plat of survey not sufficient evidence, of, 96. 
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When survey of, not to be altered, 06 

To be fairly dealt with, 100, 101, 107, 118. 

As to form of, 105, 110. 

Delivery not necessary in Mexico. 106. 

Effect of non-AilfiUment of conditions in, KH, 118. 

Restriction on conveyance of, 107. 

What sufficient description in, 108, 109, 110. 

As to quantity of land in, 109, 110, Hi, 115. 

Judicial possession under, 109, 114. 

Survey not essential to validity of^ 114. 

FRAUD: 

In decision of land officers, how corrected, 81. 
In survey under foreign grant, 110. 

FRENCH GRANTS: 
Cases relating to, 97. 

GOVERNMENT GRANT, 92. 

To be construed according to common law, 98. 
Right of grantee to select land under, 98. 
Prevails over unconfirmed foreign grant, 95. 

GRANT, PUBLIC: 

Of lands where Indian title exists, 93. 

Takes effect from date, 92. 

Will not be presumed, 92. 

To be construed favorably to grantor, 98. 

And fairly construed in favor of icrantee, 98. 

When sufficiently definite, 98, 106. 

Survey of land under, 98. 

Effect of condition in, 98. 

Voidable on breach of condition, 94 

When good in part, 94. 

Imperiectforei^ grant not'gdod against U. S., 94, 96, 

Confirmation of, to limited extent, 94. 

Confirmation by Congress amounts to, 94. 

GUADALOUPE HIDALGO* 
Treaty of, with Mexico, 99. 
Private rights protected by Treaty, 99. 

HIGH WATER MARK: 

U. S. can grant no title below, 22. 

HIGHWAY: 

Adjoining proprietors take to centre of, 49, 54, 59, 64, 70. 
Contra, 49, 59. 

IMPROVEMENTS: 

Made against consent, 22, 



IKDXX. IX 

Purchaser from U. S. entitled to, 25, 26. 
Oh land in Arkansas by settlers, 27. 

INDIAN TITLE: 

Can not be recognized, 22. 

No rights of pre-emption in case of, 88. 

INDIANS: 

Have right of use, 28, 92. 

JURISDICTION: 

Of courts in cases of public lands, 24. 

LAND OFFICE: 

CommissionecB' powexs, 28, 29, 80, 85. 

LAND OFFICERS: 
Act judicially, 29. 
Powers of, 80, 81. 
When decisions subject to review, 81, 83l 

LAND WARRANT: 

Effect of location on waste land, 85. 
Authority for location under, 85, 87. 
How to be located and surveyed, 85. 
As to fhiud in, 87. 

LEGISLATURE: ' 

Power to repeal grant, 94 
May confirm void grant, 94. 

LIMITATION: 

Of time in presenting foreign grants, 101, 112, IIB, 114. 

LOCATION : 

Acquiescence in, when binding, 58. 

LOUISIANA: 

Foreign grants in, 95, 96, 97. 

MARRIED WOMAN: 

. May take under Spanish grant, 105. 

MEXICO: 

Annexation of California to, 98. 
Policy to make liberal grants, 98, 109. 
Regulations for colonization, 98, 100, 105, 107, 109. 
Mode of obtaining grants from, 98, 99, 108, 104, 106. 
Infants can hold under grant from, 105. 
The same as to married women, 105. 
When grant made by, void, 118. 



X IITDBX. 

MICHIGAN: 

No power over public lands, 23. 

MILITARY RESERVATION: 
How construed, 113. 

MINERAL LANDS: 
Reservation of, 28. 
President has no power to lease, 24. 
Title to, does not pass by patent for lands, 43. 
When included in foreign grants, 101, 111. 

MISSISSIPPI RIVER: 

Public quays on, not property of U. S., 22. 
Land owners on, take to centre of stream, 59, 08. 

MISTAKE: 

Effect of, in making entry, 27. 

In decision of land officers, how corrected, 81. 

In issue of patent, 41. 

In grant not to prejudice grantee, 08. 

NAVIGABLE WATERS: 

Lands bordering on, 86, 50, 77, 88, 88. 

NEW ORLEANS: 

Property in quays at, 22. 

NON-USER: 

Street reverts by, 78. 

PATENT: 

Conclusive evidence of title, 24, 40. 

Presumption arising from, 26, 48. 

Defect in, 26. 

If erroneous, may be recalled, 20. 

Relates back to purchase or entry, 20, 86, 48. 

Issue of, conclusive as to legal title, 80. 

Fraud or mistake in issue of, 80, 41, 48. 

Void, if identity of land uncertain, 40, 41. 

Alone passes title from U. S., 40, 42, 48. 

Manner of issue of, 41. 

Effect of prior possession on, 41. 

Effect of paramount title on, 41. 

What is evidence of, 41. 

Object of, is to define land, 42. 

What passes by, 42. 

Can not be impeached collaterally, 42. 

Title under, cannot be divested by second patent, 42. 

When founded on, void entry passes title, 42. 

Issue of, can not be compellod by mandamus, 42. 



INDEX. XI 

Mistake in calls of, 45. ^ 

Must yield to prior certificate 'and location, 67 

Cures irregularities in survey, 90. 

When issued on foreign grant, 102, 111, 112. 

For foreign grant not to oe issued till after confirmation, 112. 

PATENTEE : 

When can be held as trustee, 86. 

PLAT: 

Proper eyideqce to correct mistakes, 45. 
Governs against course and distance, 48. 
Is governed by survey, 57, 67, 93. 
When proper evidence, 60, 61, 71, 78, 90. 
Should be certified by surveyor general, 84. 

POSSESSION: 

Under color of title, 26. 

What constitutes, 27. 

In case of grant from Mexico, 106, 118, 114. 

Does not impair public right, 92. 

When sufficient to raise presumption of grant, 92. 

PRE-EMPTION: 

Conveyance invalid before patent issued, 26. 

Mortgage on, 27. 

May be set aside for fhtud, 28. 

Effect of purchase of, 29. 

Qualifications for, 80. 

When action of land officers conclusive, 81. 

What is sufficient description for, 82. 

Must be for exclusive benefit, 84. 

Resulting trust not recognized, 84. 

Effect of settlement with intention of, 84, 85. 

Conflict in rights of, 87, 88. 

Void on military or other reservation, 88. 

Right of vendor or sale of right of, 88. 

Can not exist where Indii^i title remains, 88. 

Rights of, 88, 89, 40. 

Where sale of void, 88, 89. 

PRESCRIPTION : 

Does not run against public right, 92. 

PRIVATE LAND CLAIMS: 

To be dealt with in spirit of liberal justice, 100. 

PUBLIC LANDS: 

Laws relating to, 1-10. 
System of survey of, 11-21. 
Appropriation of, 22. 
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XU INDEX. 

TlUe to, 22, 23, 24. 
When subject to state laws, 22,' 23. 
Trespasses on, 23. 
How «*anted, 24, 84 
Cancellation of entries cm, 85. 
Association for purchase of, 36. 
Purchase of, as trustee, 36. 
Agreement not to bid at sale of, 36. 
Acts of U. S. agents valid in sale of, 37. . 

RECITALS: 

How far they control operative words, 105. 

REGISTER AND RECEIVER: 
Effect of decisions of, 38, 29; 81. 
Appeal from, 89. 
Plat certified by, not admissible, 84. 

RESERVATION : • 

Of mineral lands, 23. 

REVISED STATUTES: 
As to public lands, 1-10. 

RIPARIAN RIGHTS: 
Rules as to. 36, 60, 88. 
Grant of, by legislature, 70. 
In islands m rivers, 74. 

RIVER: 

Title to lands on navigable, 36, 52, 76, 88. 

Title to lands on not navigable, 52, 66, 74, 75, 78, 88, 98. 

SALE: 

Combination at, void, 86, 37. 

Lands withheld from, 87. 

Acts of agents of U. S. In, prima facie valid, 87. 

SECRETARY OF INTERIOR: 
Power of review, 31, 32. 

SECTIONS: 

Purchaser entitled to all land within boundaries, 49, 88. 
Division of, 84, 85. 

SECTION CORNERS: 

Cannot be moved when fixed by survey, 49, 82. 
Proof of, when lost, 50, 82. 

SETTLERS : 

On public lands without title, 24, 25, 27. 



INDEX. Xlll 

What contracts valid, 25, 26, 27, 36, 87. 

Right can not extend beyond a one fourth section, 84. 

SPANISH GRANTS: 

Cases relating to, 95, 96, 97. 

STATE: 

No power over public lands, 23, 29. 

Land certified to state is a reservation, 35, 89. 

SURVEY: 

System of, 11-21. 

Power to confirm or reject, 28. 

Cannot be impeached after patent, 29, 80. 

No discretion as to mode of, 82, 54, 55. 

Must be in pursuance of entry, 82. 

Sale Ix^fore, void, 86. 

Lands sold under, 37. 

Oldest prevails, 49, 51, 54, 68, 85. 

Is proof of boundaries, 51. 

By unauthorized deputy surveyor, 55. 

Evidence of, 55. 

Binding on owner of land, 55. 

Contra, 55. 

Private, not evidence, 57, 61. 

Except as against party making it, 58. 

Presumption as to, 58. 

Field notes vield to monuments, 69. 

Effect of government, 84, 85, 87, 89. 

Irregularities in, cured by patent, 90. 

Location of lines of, 91. 

Must locate in compact form, 98. 

Under foreign grants, 110, 112. 

SURVEYOR DEPUTY; 

No power to survey out of district, 55. 
Where not properly autSiorized, 55. 
Evidence of field notes of, 73, 87. 
Effect of mistake by, 98. 

^SURVEYOR GENERAL: 
Extent of authority, 90. 

SWAMPLANDS: 

Grant of, to states, 27, 81, 84 
Survey of, 90. 

TAXES : 

What sufficient description on sale for, 85, 86. 
Lands cannot be sold for, till issue of patent, 43. 



XIV INDEX. 

TAX SALE: 

Requisite of, when complied with, 40. 

TERRITORIES: 

Lands within, exclasive property of U. S., 23. 

TIMBER: 

Power to cut on land not reserved, 42. 

TITLE: 

When passed subject to state laws, 22. 
Indian, can not be recognized, 22. 
Under foreign grant, w^hen complete, 110. 

TRESPASSERS : 

On public lands, 28, 24. 

UNITED STATES: 

Laws as to public lands, 1-10. 

Lands in territories, property of, 28. 

Supreme Court decisions, state courts to follow, 24. 

Bound to protect Mexican titles, 99. 

Cession of California to, did not impair private rights, 09. 

USER: 

How far proof of boundaries, 84. 
When proof of presumed grant, 93. 

WISCONSIN: 

Right of, to eminent domain, 25. 



UNITED STATES LAWS RELATING TO SURVEYS 

OF PUBLIC LANDS. 



REVISED STATUTES 

Section 2,395. '^^^ public lands shall be divided by north and 
south lines run according to the true meridian, and by others crossing 
them at right angles, so as to form townships of six miles square, un- 
less where the line of an Indian reservation, or of tracts of land here- 
tofore surveyed or patented, or the course of navigable rivers, may 
render this impracticable; and in that case this rule must be departed 
from no further than such particular circumstances require. 

Second, The corners of the townships must be marked with pro- 
gressive numbers from the beginning ; each distance of a mile between 
such corners must be also distinctly marked with marks different 
from those of the corners. 

Third. The township shall be divided into sections, containing, as 
nearly as may be, six hundred and forty acres each, by running 
through the same, each way, parallel lines at the end of every two 
miles, and by marking a corner on each of such lines, at the end of 
every mile. The sections shall be numbered respectively, beginning ^ 
with the number one in the north-east section, and proceeding west 
and east alternately through the township with progressive numbers 
till the thirty-six be completed. 

Fourth. The deputy surveyors, respectively, shall cause to be 
marked on a tree ne.' r each corner established in the manner described, 
and within the section, the number of such section, and over it the 
number of the township within w^hich such section may be: and the 
deputy surveyors shall carefully note, in their respective field books, 
the names of the corner-trees marked and the numbers so made. 



6 LAWS EELATINa TO SURVEYS 

Fifth, Where the exterior lines of the townships which may be 
subdivided into sections or half-sections exceed, or do not extend six 
miles, the excess or deficiency shall be specially noted, and added to 
or deducted from the western and northern ranges of sections or half- 
sections in such township, according as the error may be in running 
the lines from east to west, or from north to south ; the sections and 
half-sections bounded on the northern and western lines of such town- 
ships shall be sold as containing only the quantity expressed in the 
returns and plats respectively, and all others as containing the com- 
plete legal quantity. 

Sixth. All lines shall be plainly marked upon trees and measured 
with chains containing two perches of sixteen and one-half feet each, 
subdivided into twenty-five equal links, and the chain shall be ad- 
justed to a standard to be kept for that purpose. 

Seventh. Every surveyor shall note in his field-book the true situa- 
tions of all mines, salt licks, salt springs, and mill-seats which come 
to his knowledge ; all water courses over which the line he runs may 
pass ; and also the quality of the lands. 

Eighth. These field-books shall be returned to the surveyor- 
:general, who shall cause therefrom a description of the whole lands 
surveyed to be made out and transmitted to the officers who may 
superintend the sales. He shall also cause a fair plat to be made of 
the townships and fractional parts of townships contained in the lands, 
describing the subdivisions thereof, and the marks of the corners. 
This plat shall be recorded in books to be kept for that purpose ; and 
a copy thereof shall be kept open at the surveyor-generaPs office for 
public information, and other copies shall be sent to the places of the 
sale and to the General Land Office. 

Section 2,396. The boundaries and contents of the several sec- 
tions, half sections and quarter sections of the public lands shall be 
ascertained in conformity with the following principles : 

First, All the corners marked in the surveys, returned by the sur- 
veyor-general, shall be established as the proper corners of sections 
or subdivisions of sections, which they were intended to designate; 
and the corners of half and quarter sections, not marked on the sur- 
veys, shall be placed as nearly as possible equidistant from those two 
corners which stand on the same line. 

Second, The boundary line actually run and marked in the surveys 
returned by the surveyor-general shall be established as the proper 
boundary lines of the sections or subdivisions, for which they were 
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intended, and the length of such lines, as returned, shall be held and 
considered as the true length thereof. And the boundary lines which 
have not been actually run and marked shall be ascertained by run- 
ning straight lines from the established corners to the opposite cor- 
responding corners; but in those portions of the fractional tcwnships 
where no such opposite corresponding corners have been or can be 
fixed, the boundary lines shall be ascertained by running from the 
established corners due north and south or east and west lines, as the 
case may be, to the water course, Indian boundary line, or other ex- 
ternal boundary of such fractional township. 

Third, Each section or subdivision of section, the contents 
whereof have been returned by the surveyor-general, shall be held 
and considered as containing the exact quantity expressed in such 
return; and the half-sections and quarter-sections, the contents 
•whereof shall not have been thus returned, shall be held and con- 
sidered as containing the one-half or the one-fourth part, respectively, 
of the returned contents of the section of which they may make 
part. 

Sec. 2,397. In every case of the division of a quarter section, the 
line for the division thereof shall run north and south, and the 
corners and contents of half quarter sections which may thereafter 
be sold, shall be ascertained in the manner, and on the principles di- 
rected and prescribed by the section preceding, and fractional sections 
containing one hundred and sixty acres or upwards, shall in like 
manner as nearly as practicable be subdivided into half quarter sec- 
tions, under such rules and regulations as may be prescribed by the 
Secretary of the Interior, and in every case of a division of a half- 
quarter section, the line for the division thereof shall run east and 
west, and the corners and contents of quarter quarter sections, which 
may thereafter* be sold, shall be ascertained as nearly as may be, in 
the manner, and on the principles directed and prescribed by the 
section preceding ; and fractional sections containing fewer or more 
than one hundred and sixty acres, shall in like manner, as nearly as 
may be practicable, be subdivided into quarter quarter- sections under 
such rules and regulations as may be prescribed by the Secretary of 
the Interior. 

Sec. 2,398. Contracts for the survey of the public lands shall not 
become binding upon the United States until approved by the Com- 
missioner of the General Land Office, except in such cases as the 
Commissioner may specially order. 
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Sec. 2,399. '^^^ printed manual of instructions relating to the pub- 
lic surveys, prepared at the General Land Office, and bearing date 
February 2nd, eighteen hundred and fifty-five, the instructions of the 
Commissioner of the General Land Office and the special in- 
structions of the surveyor-general, when not in conflict with such 
printed manual, or the instructions of the Commissioner, shall be 
taken and deemed to be a part of every contract for surveying the 
public lands. 

Sec. 2,400. The Commissioner of the General Land Office has 
power, and it shall be his duty to fix the prices per mile for public 
surveys, which shall in no case exceed the maximum established by 
law; and under instructions to be prepared by the Commissioner, an 
accurate account shall be kept by each surveyor-general of the cost of 
surveying and platting private land-claims, to be reported to the 
General Land Office, with the map of such claim, and patents shall . 
not issue for any such private claim until the cost of survey and 
platting has been paid into the Treasury by the claimant. 

Sec. 2,401. When the settlers in any township, not mineral or 
reserved by government, desire a survey made of the same, under 
the authority of the surveyor-general, and file an application therefor 
in writing, and deposit in a proper United States depository, to the 
credit of the United States, a sum sufficient to pay for such survey, 
together with all expenses incident thereto, without cost or claim for 
indemnity on the United States, it may be lawful for the surveyor- 
general, under such instructions as may be given him by the Com- 
missioner of the General Land Office, and in accordance with law, 
to survey such township and make return thereof to the general 
and proper local land office, 'provided the township so proposed to 
be surveyed is within the range of the regular progress of the public 
surveys embraced by existing standard lines or bases for the township 
and subdi visional surveys. 

Sec. 2,402 The deposit of money in a proper United States de- 
pository, under the provisions of the? preceding section, shall be 
deemed an appropriation of the sums so deposited for the objects 
contemplated by that section, and the Secretary of the Treasury is 
authorized to cause the sums so deposited to be placed to the credit 
of the proper appropriations for the surveying service ; but any ex- 
cesses in such sums over and above the actual cost of the surveys, 
comprising all expenses incident thereto, for which • they were 
severally deposited, shall be paid to the depositors respectively. 
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Sec. 2,403. Where settlers make deposits in advance in accord- 
ance with section twenty-four hundred and seven, the amount so de- 
posited shall go in part payment for their lands situated in the town- 
ships, the surveying for which is paid for out of such deposits. 

Sec. 2,404. The Commissioner of the General Land Office may 
authorize, in his discretion, public lands in Oregon, densely covered 
with forests or thick undergrowth, to be surveyed at augmented rates, 
not exceeding eighteen dollars per mile for standard parallels, fifteen 
dollars for township, and twelve dollars for section lines. 

Sec. 2,405. The Commissioner of the General Land Office, in his 
discretion may hereafter authorize public lands in California and in 
Washington Territory, densely covered with forest or thick under- 
growth, to be surveyed at augmented rates, not exceeding eighteen 
dollars per linear mile for standard parallels, sixteen dollars for town- 
ship and fourteen dollars for section lines. 

Sec. 2,406. There shall be no further geographical survey by the 
government, unless hereafter authorized by law. The public surveys 
shall extend over all mineral lands ; and all subdividing of surveyed 
lands into lots less than one hundred and sixty hundred acres may 
be done by county and local surveyors at the expense of claimants ; 
but nothing in this section contained shall require the survey of waste 
or useless lands. 

Sec. 2,407. Whenever, in the opinion of the President, a depart- 
ure from the ordinary method of surveying land on any river, lake, 
bayou, or water course would promote the public interest, he may 
direct the surveyor general in whose district such land is situated, 
and where the change is intended to be made, to cause the lands thus 
situated to be surveyed in tracts of two acres in width, fronting on 
any river, bayou, lake, or water course, and running back the depth 
of forty acres ; which tracts of land so surveyed shall be offered for 
sale entire, instead of in half quarter-sections, and in the usual man- 
ner and on the same terms in all respects as the other public lands 
of the United States. 

Sec. 2,408. In extending the surveys of the public lands in the 
State of Nevada, the Secretary of the Interior may vary the lines of 
the sub-divisions from a rectangular form, to suit the circumstances 
of the country. 

Sec. 2,409. The Secretary of the Interior, if he deems it advis- 
able, is authorized to continue the surveys in Oregon and California, 
to be made after what is known as the geodetic method, under such 
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regulations and upon such terms as have been or may hereafter be 
prescribed by the Commissioner of the General Land Office; but 
none other than township lines shall be run where the land is unfit 
for cultivation ; nor shall any deputy surveyor charge for any line 
except such as may be actually run and marked, or for any line not 
necessary to be run. 

Sec. 2,410. Whenever, in the opinion of the Secretary of the In- 
terior, a departure from the rectangular mode of surveying and sub- 
dividing the public lands in California would promote the public in- 
terests, he may direct such change to be made in the mode of survey- 
ing and designating such lands as he deems proper, with reference to 
the existence of mountains, mineral deposits, and the advantages de- 
rived from timber and water privileges; but such lands shall not be 
surveyed into less than one hundred and sixty acres, or subdivided 
into less than forty acres. 

Sec. 2,41 1. Whenever the public surveys, or any portion of them, 
in the States of Oregon and California, are so required to be made to 
render it expedient to make compensation for the surveying thereof 
by the day instead of by the mile, it shall be lawful for the Commis- 
sioner of the General Land Office, under the direction of the Secre- 
tary of the Interior, to make such fair and reasonable allowance as, 
in his judgment, may be necessary to insure the accurate and faithful 
execution of the work. 

Sec. 2,412. Every person who in any manner, by threats or force, 
interrupts, hinders, or prevents the surveying of the public lands or 
of any private land claim which has been or may be confirmed by 
the United States, by the persons authorized to survey the same, in 
conformity with th^ instructions of the Commissioner of the' General 
Land Office, shall be fined not less than fifty dollars nor more than 
three thousand dollars, and be imprisoned not less than one, or more 
than three years. 

Sec. 2,413. Whenever the President is satisfied that forcible oppo- 
sition has been offered, or is likely to be offered, to any surveyor or 
deputy surveyor in the discharge of his duties in surveying the public 
lands, it may be lawful for the President to order the marshal of the 
State or district, by himself or deputy, to attend such surveyor or 
deputy surveyor, with sufficient force to protect such oiHcer in the ex. 
ecution of his duty, and to remove force should any be offered. 
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OUTLINE OF THE RECTANGULAR SYSTEM OF SUR- 
VEYING, (FROM THE REPORT OF HON. JOSEPH S. 
WILSON, FORMERLY COMMISSIONER GENERAL 
LAND OFFICE.) 

" Immediately after the close of the war of independence, the illus- 
trious statesmen of that age, foreseeing the inestimable value, present 
and prospective, to this republic of the national territorji, and the im- 
portance of early opening the way for its settlement, and for a grad- 
ual and progressive transfer to individual ownership under well-defined 
principles, took measures to these ends, as shown by the journals of 
the Continental Congress, by reporting, on the 7th of May, 1784, "An 
ordinance for ascertaining the mode of locating and disposing of lands 
in the Western territory.** 

That ordinance was considered, discussed, and amended, until the 
expiration of a year from its introduction, when it was finally passed, 
May 7, 1785. It had no precedent in the theory or practice of any 
pre existing government. It was the result not only of the highest order 
of Statesmanship but exhibited a profound knowledge of engineering 
science in minute details. 

The ordinance made provision for surveying and disposing of the 
public domain, as well as for donations in the cause of education and 
for military services. As the extension of the public surveys is an 
essential prerequisite to the consummation of titles, under numerous 
acts of legislation, the following is submitted as an 

OUTLINE OF THE RECTANGULAR SYSTEM OF 

SURVEY, 

which system has progressed gradually to its present extent, stretch- 
ing from the Atlantic to the Pacific Ocean, and from the 490 north 
latitude to the Rio Grande del Norte, excepting the six New England 
States, New York, Pennsylvania, Newjersey, Delaware, Maryland, Vir- 
ginia, North Carolina, South Carolina, Georgia, Tennessee, Kentucky, 
and Texas, the United States not being the owner of public lands in 
any of these political divisions. During a period of eighty- four years 
this system has answered the wants of the people, securing ready and 
unerring land marks, the permanency of which, as well as the feasi. 
bility of their restoration, where destroyed by time or accident, has 
obviated litigation respecting titles to tracts thus defined. 
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The system consists of initial points, or the points of intersection 
of principal base lines, surveyed, measured, and marked on a true 
parallel of latitude, with principal surveying meridians. In establish- 
ing the principal lines from the points of intersection to the four car- 
dinal points of the compass, surveyors mark the corners for quarter- 
sections, sections, and townships, at forty, eighty, and four hundred 
and eighty chains! 

From the ^ase lines, which are run on the parallel of latitude, town- 
ships count north and south, and from the principal surveying merid- 
ian, ranges proceed east and west. At the distance of twenty-four 
miles, or every fourth township lying north of the principal base, and 
at every thirty miles, or five townships south of the base, standard or 
correction parallels are established, which in turn become bases for 
surveys situated immediately north or south of them. 

Next, guide or auxiliary meridians are surveyed at every eight 
ranges, or forty-eight miles east and west of the principal surveying 
meridian, which starting in the first instance from the principal base 
and the first standard parallel south, run due north to the intersection 
of the first correction parallel north and the principal base, thus form- 
ing parallelograms of twenty-four by forty-eight miles north of the 
principal base, and thirty by forty-eight miles south thereof, embraced 
by the principal meridian, principal base, first correction parallels 
north and south of the principal base, and first guide meridian east 
and west of the principal meridian. These principal lines constitute 
a frame- work of the rectangular system. Each of the aforesaid par- 
allelograms, as well as others situated further north and south, east 
and west of the principal base and principal meridian, are established 
on the face of the earth at like distances from those lines or from 
auxiliary bases and guide meridians. This process divides the land 
States and Territories into regular and well-defined bodies of land, 
any one of which, no matter how remote it may be from the princi- 
pal base and meridian, can be divided into townships of six miles 
square each, containing, as near as may be, 23,040 acres. The Town- 
ships are square, each subdivided into thirty-six sections of a mile 
square, and containing, as near as possible, 640 acres. 

Although the laws governing the public surwys do not require the ac- 
tual subdivisim of sections by running and marking lines within them, 
yet they point out tite method by which purchasers may have^ at their own 
expense^ subdivided and marked in the field each section into quarter. sec- 
tions^ or one hundred and sixty acres^ and these into quarter quarter 
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sections^ or forty acres; that service being' generally perjormed by county 
surveyors in accordance with the original field-notes of surveys executed 
by United States surveyor"^. This rectangular method, according to 
the true meridian, and noting the variation of the magnetic needle, 
has the advantage of all others in that it is simple, economical, easy 
of reference in the identification of localities of the most minute sub- 
divisions, by merely designating principal meridian and base line, 
township, range and section. In addition to these facilities, it affords 
a convenient method of ascertaining distances between various points, 
towns, and cities, without resorting to the scale of. maps, in simply 
counting squares of townships delineated on the government maps, 
and allowing to each six lineal miles. 

But its chief advantage consists in the facility it furnishes to pur- 
chasers to acquire titles either to minute or extensive tracts. It su- 
persedes intricate descriptions in patents, which are necessary, accord- 
ing to geometrical systems, depending on numerous courses and dis- 
tances for the ascertainment of boundaries resting on corners and 
sundry variations of the magnetic needle. 

The establishment of the rectangular method of survey, and rapid 
sale of public land in different States and Territories, necessitated the 
institution of twenty -three principal meridians, which govern the 
surveys of the public domain. 

Oh o public surveys are controlled by several initial points, and by 
the first principal meridian coincident with the common boundary be- 
tween that State and Indiana. Indiana surveys are referable to the 
second principal meridian. 

Illinois surveys are governed by the second, third and fourth prin- 
cipal meridians. 

Wisconsin surveys are controlled by the fourth principal me- 
ridian. 

Minnesota public lands are referable to the fourth and fifth princi- 
pal meridians. 

Dakotah surveys are regulated by the fifth and sixth principal me- 
ridians. 

Iowa, Missouri, and Arkansas by the fiflh principal meridian. 

Kansas, Nebraska, and the greater part of Colorado by the sixth 
principal meridian. 

Michigan surveys by the Michigan meridian. 

Florida surveys by the Tallahassee meridian. 

Alabama surveys by the Huntsville and St. Stephen's meridians. 
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Mississippi surveys are controlled by the St. Stephen's, the Choc- 
taw, and the Washington meridians. 

Louisiana surveys are regulated, east of" the Mississippi river, by 
the St. Helena meridian, and on the west by the Louisiana meridian. 

New Mexico surveys are governed by the New Mexico meridian. 

Arizona surveys depend on th^ Gila and Salt river meridian. 

Utah surveys depend on the Great Salt Lake meridian. 

Nevada surveys are governed by the Mount Diablo meridian. 

Idaho surveys by the Boise meridian. 

Montana surveys by the Montana meridian. 

California surveys depend on the Mount Diablo, the San Bernard!, 
no, and the Humboldt meridians. 

Oregon and Washington surveys are governed by the Williamette 
meridian. 

As the law requires the lines of the public surveys to be regulated 
by the true meridian, and that the townships shall be six miles square^ 
recourse has been had to standard parallels and guide meridians to 
arrest within parallelograms the convergency and divergency of the 
meridians, resulting in a substantial adherence to the statutory enact- 
ments. 



T7i6 Method* of Surwyirig ihe Exteriors or Touonship Lines.^ 

The principal meridian, base line, standard parallels, and guide me- 
ridians, having been first run, measured, and marked, and the corner 
boundaries thereon established at distances of forty chains from the 
initial pomt for quarter.section, eighty chains for section, and four 
hundred and eighty chains for township corners, the process of run. 
ning the parallelograms into townships and ranges is as follows : 

Townships lying norlk of the base line and west of the principal 
meridian. 

The government surveyor begins his survey at the south. west cor- 
ner of township i north, range i west, already established by former 
surveyor on the base line. Thence he proceeds due north four hun. 
dred and eighty chains, establishing quarter- section and section cor- 
ners, and where he sets corner to townships i and 2 north, ranges i 
and 2 west. 

The boundary corners may be either trees, if found at the precise spots, 
posts or stones of prescribed dimensions, according to the peculiarities 
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of the country ; and their positions are indicated by adjacent trees or 
other permanent objects within convenient distances, the angular 
bearings and distances of which from the corners are ascertained and 
described in the field-notes of surveys. The corners thus established 
are marked on sides fronting township, range, and section which they 
face. In the absence of bearing trees, witnessing the positions of 
corner boundaries, mounds of earth or stone are raised around posts. 
In mounds of earth common to four townships or sections, the posts 
are set diagonally, and in those common only to two townships or 
sections, they are planted with their faces to the cardinal points, and 
are further witnessed by pits dug out and facing the posts in 
mounds of townships and sections they perpetuate. 

The west boundary of township i north, range i west, or the line 
between ranges i and 2 west of a given principal meridian, being thus 
surveyed and marked in the field, the next step is to establish the 
north boundary of the township, which is done by running east on a 
random line from the common corner to townships 1 and 2 north, 
ranges i and 2 west, by setting at first temporary quarter-section and 
section corners to the north east corner of the township ; thence the 
northern boundary of the township is measured back on a trut line^ 
planting permanent quarter section and section corners at every 
forty and eighty chains respectively. In case, however, the north- 
ern boundary of the township is found to over run in length, or fall 
short of four hundred and eighty chains, or the full measure of six 
miles, owing either to the convergency of the meridians in running 
the western boundary of the township, or to other causes, in that 
contingency the excess or deficiency in measurement is thrown on 
the west side of the township, to be ultimately merged in the western 
tier of sections when the township shall have been subdivided into 
thirty-six sections. 

When the survey of the exteriors of township i north, range i 
west, is thus completed, the next step is to proceed in a similar man- 
ner and complete the survey of the exteriors of township 2 north, 
range 4 west, and go on to the south-west corner of township 4 north, 
range i west, thence north on a true meridian line to the point of 
inter-section of range line with the first standard * parallel north of 
the base line, thus completing the survey of exterior lines of town- 
ships I to 4 north, of range i west. Then the surveyor returns to 
the base line, and from the corner of towuship i north, ranges 2 
and 3 west, proceeds due north in surveying township i to 4 of range 
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2 west, in similar manner as he did in range i west ; and so on until 
he runs the whole parallelogram into townships. 



Toumshipa lying North of the base line and East of. the Principal 

Meridian. 

The method of surveying parallelograms lying north of the base 
line and east of the meridian is to begin at the corner to town- 
ship I north, ranges i and 2 east, and proceed due north as with 
townships lying north and west, except that in this case random lines 
of northern boundaries of townships are measured wesi and the true 
lines east, throwing the excess or deficiency of four hundred and 
eighty chains as usual on the west ends of the lines. In order to do 
this, the surveyor on his true lines eastward commences his measure- 
ment from the western boundaries of townships with the lengths of 
the excessive or deficient half sections on the west of the townships, 
making the remaining measurements even half miles and miles, or 
forty and eighty chains. 

Totmships situated South of the base and West of the Meridian* 

In carrying out the rectangular system it was found necessary, ow- 
ing to the less rapid convergence of the meridians south of the base 
lines, to establish standard parallels at every thirty miles, or the dis- 
tance of five full townships, and closing the parallelograms with 
guide meridians at every eight ranges, or forty -eight miles. When 
these principal lines are measured and marked in the field, the exterior 
lines of townships within said parallelograms are surveyed by start- 
ing at the corner to townships 4 and 5 south, ranges i and 2 west, and 
running due north four hundred and eighty chains, and marking cor- 
ners north of first standard parallel south and west of the meridian 
in the manner hereinbefore described, where the corner to townships 
4 and 5 south, ranges i and 2 west, is established, thence east on a 
random line, and 'west on a true line, of the north boundary of town, 
ship 5 south, range i west ; thence on a due north line on the west 
boundary of township 4 south, range i west ; thence east on a random 
and back on the true line of the township, and so on until a meridianal 
line, or the west boundary of township i, south, range i west, inter- 
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sects the principal base line, thus completing the first range of town- 
ships lying south of the base line and north of the first standard par- 
allel south. 

The next step is to return to the parallel, and from the corner to 
townships 5 south, ranges 2 and 3 west, to run dug north, measure 
and mark the west boundary of township 5 south, range 2 west, and 
proceed in the same way as in surveying range i west, and so on until 
the whole parallelogram is run into townships. Townships situated 
south of the base line and east of the meridian are surveyed in like 
manner as those north and east, excepting that the lines start from 
the corners on the first standard parallel south, and close on the base 
line within several parallelograms. 

Method ofSvbdvoiding Townships into Thirty six Sections. 

• 

Preliminary to the subdividing of a township containing 23,040 
acres, more or less, into thirty-six sections, embracing 640 acres each, 
more or less, the surveyor traces and measures the east and south boun- 
daries of section 36, or the extreme south-east angle of the township, so 
as to detect any change that may have taken place in the magnetic varia- 
tion as it existed at the time of running the township lines, as weU as 
to compare his chaining with that recorded in the field-notes of the town- 
ship he is stAdividing. 

In order, therefore, to determine the proper adjustment of his com- 
pass for subdividing the township, the surveyor begins at the south- 
east corner of the township, runs north on a blank line along the 
east boundary of section 36, at a variation, say, of 17 deg. 51 min. 
east, 40.05 chains to a point five links west of the quarter-section cor. 
ner previously established by former surveyor ; he continues on, and 
at 80.09 he comes to a point twelve links west of the corner to sec- 
tions 25 and 36. From this trial line he finds that, to retrace this line 
as surveyed by the previous surveyor, he must adjust his compass to 
a variation of 17 deg. 46 min. east, decreasing the variation east by 
five minutes, being the result of the difference of latitude and depart- 
ure in the distance of eighty chains. With the variation, therefore, 
of 17 deg. 46 min., the survej^or commences the sub-division of town- 
ship I north, range i west of the principal meridian. Starting from 
the corner to sections 35 and 36 oh the south boundary, he runs a line 
due north forty chains, marks the quarter- section corner to sections 
35 and 36, and continues the line between sections 35 and 36 forty 
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chains more, and at eighl^r chains from the starting point establishes 

corner to sections 25, 26, 35 and 36. Thence he runs a random line 
due east for corner to sections 25 and 36 on east boundary. If he in- 
.tersects it at the corner, he marks the line back as the true line, estab- 
lishing quarter-section comer thereon at a point equi-distant ; but if the 
random line intersects the eastern boundary of section 36, either north 
or south of the corner run for, he measures the distance to the corner 
from the point of the intersection, and calculates a course tiiat will run 
a true line back between the section corners on the norfii boundary of 
section 36, with an increased or decreased variation as the case 
may be. 

Having thus surveyed and marked section lines of section 36, the 
surveyor proceeds due north from the corner to sections 25, 26, 35, 
and 36, and at forty chains establishes quarter-section; at eighty 
chains section corner to sections 23, 24, 25, and 26; thence on random 
line he runs due east for the corner of sections 24 and 25, in east 
boundary, and returns on the true line in the manner he did when 
surveying the line between sections 25 and 36. 

In this manner the survey of each successive section in the first 
tier is executed, until the surveyor arrives at the north boundary of 
^e township on a random line between sections i and 2, and in case 
it does not intersect the township line at the corner to sections i and 
2 of the township he is sub-dividing, and sections 35 and 36 of the 
township lying north thereof, the surveyor notes the distance of the 
intersection east or west of the corner, from which he calculates a 
course that will run a true line south to the corner from which the 
random line started. Thence the surveyor returns five miles to the 
south boundary of the township he subdivides, and from the comer 
to sections 34 and 35, begins the survey of the second tier of sections in 
the like manner he pursued while surveying the first tier, closing his 
east and west section lines on the section corners of the first tier he 
has just established. 

In the same manner the surveyor perambulates the township until 
he reaches the fifth tier of sections, and from each section corner 
established on this tier he completes the subdivision of the township 
by running random lines due west to the corners erected upon the 
range line, or the western boundary of the township, setting tempo- 
rary quarter-section corners at precisely forty chains, and throwing 
the excess or deficiency of eighty chains of measurement on the ex. 
treme tier of quarter-sections contiguous to the township boundary, 
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and on returning to the interior section copiers on a due east course, 
or otherwise, as the case may be, consequent upon the intersection 
of the random line with the west boundary of the township, the true 
lines are established with pe 'manent quarter-section corners at forty 
chains from the last interior section corner set in surveying the fifth 
tier of sections. 

The foregoing method of subdividing a township into thirty-six 
sections illustrates the mode and order of survey under every variety 
of circumstances ; the numbering begins at the north-east angle of the 
township, and proceeding west to number six, continues east to num. 
ber twelve, thence west to number eighteen, and so on alternately to 
number thirty-six, in the south-east angle of the township. 

In suhdmding each section^ or six hundred and forty acre%^ into 
quarter-sections or one hundred and sixty acres each, the actual sur- 
f)ey and marking of the lines are net executed by government surveyors in 
the fields but their boundaries are ascertained and marked^ after the lands 
are soldy by county surveyors^ at the expense of the owners of the lands. 
The manner of the subdivision consists of measuring straight lines from 
quarter-section corners of a particular section, to the opposite correspond- 
ing cornersy and the point of tite intersection is the interior corner com- 
mon to four-quarter sections. 

The quarter-sections are^ by law, subdivisible into quarter quarter- 
sections^ or forty acres each^ not actually surveyed by the government 
surveyor^ but susceptible of survey, and of being marked in the field by 
county surveyors^ at the cost of purchasers from the government, by 
straight lines running from points equi distant between quarter-section 
and section corners^ to the opposite corresponding points on section lines^ 
from South to Norths and East to West, 

Where uniformity in the variation of the magnetic needle is not 
found in the field, the public surveys are made with instruments 
operating independently of such variation ; the solar compass, transit, 
or other instrument of equal utility is employed; but where the 
needle can be relied on in subdividing townships into sections, the 
ordinary compass of good construction is used for the purpose. 

In measuring lines a four-pole chain is used, consisting of one 
hundred links, being in length seven inches and ninety-two hundredths 
of an inch. To maintain the accuracy of the chain, surveyors com- 
pare its length from day to day with a standard chain kept for that 
purpose. 

The length of lines is ascertained by horizontal measurements on 
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an air line, as near as possible, guided bjr compass-man in the direction 
of a flag put up in advance on the line to be measured. Impassable 
obstacles, such as rivers, marshes, abrupt and precipitous mountains 
and lakes, are obviated by resorting to right-angle off-sets ; or, if such 
be inconvenient, to a traverse or trigonometrical operation. The 
points of intersection of such natural impediments to chaining the 
lines are marked with posts, and the course and distance therefrom 
are given in the field-notes to two trees on the opposite sides of the 
line. These are called witness trees, and are marked on the sides 
facing the posts commemorating the intersection points of the inter- 
rupted lines. The navigable lakes and water courses declared by law 
public highways are meandered so as to exclude their surfaces from 
the sale of public lands. 

The meandered lines are perpetuated by meander posts at points of 
the intersection of the township and section lines with such water- 
courses ; the posts and witness trees descriptive of township, range, 
and fractional section, are properly marked. Banks of navigable 
water-courses and lakes are meandered by taking the courses and dis- 
tances of their sinuosities, which constitute proper data for computing 
the areas of fractional subdivisions of sections bordering such navi- 
gable water-courses ; and as these irregular tracts cannot be described 
by legal relative positions in a section, they are designated on town- 
ship plats by a series of numbers, and are described as lot No. i, 2, 3, 
and so on, of a particular section in a given township and range. 

The monuments employed for commemorating corner boundaries 
on standard township and section lines are adapted to the survey of 
every variety of country, be it timbered, prairie, where timber is not 
near, or mountainous and devoid of timber. The public surveys are 
conducted under the direction of the principal clerk of surveys, con- 
trolled by the Commissioner of the General Land Office, and under 
the immediate superintendence of fifteen surveyors-general in their re- 
spective surveying districts into which the public lands are divided. 

The surveyors-general, whose offices are conveniently located in 
their districts and well appointed with personal and other facilities for 
the business, enter into contracts with professional surveyors, whom 
they commission as their deputies, and who are thoroughly acquainted 
with the system and the official requirements in regard to field opera- 
tions. Surveying contracts describe the particular field-work to 
be executed, time within which it is to be completed, con- 
sideration stipulated at so much per lineal mile of surveying, in- 
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eluding all expenses of the surveyor, his party and instruments, 
together with the proper returns of survey to the office of the surveyor- 
general, to be accompanied by an affidavit of the surveyor to the 
effect that the work was performed by him, in his own proper person, 
in accordance with his contract and the manual of surveying instruc- 
tions, and in strict conformity to the laws governing the survey. 

The party of the deputy surveyor generally consists of two chain- 
men, flagmen, axeman, and two moundmen, whose duties are to as- 
sist him in running, measuring, and marking the lines, and construct* 
ing and setting corner boundaries. They are sworn to perform their 
respective duties with fidelity before they enter on the same, and on 
completing the work they make affidavits to the effect that the deputy 
surveyor was assisted by them in the survey which they describe, and 
that it has been executed in all respects well and faithfully. 

To guard the government from any loss that might be occasioned 
by erroneous or fraudulent surveys on the part of the surveyor, he is- 
required to give bond with approved securities, in double the amount 
of his contract; and when hrs unfaithfulness is detected the delinquent 
deputy and his bondsmen are punishable by law, and the surveyor 
debarred from future employment in like capacity. 

Upon the return of surveys to the surveyor-general, consisting of 
original tield-notes and a topographical sketch of the country sur- 
veyed, the work is examined, and if, on applying the usual tests, it is 
found to be correctly executed, the surveyor-general approves the 
field-notes; whereupon the draftsman protracts the same on town- 
ship plats in triplicate, and after approving the plats, the surveyor- 
general files the original in his office, to be ultimately delivered to 
State authorities; the duplicate is sent to the local land office to enable 
the register and receiver of public lands to dispose of the lands em- 
braced in the several townships, and the triplicate he transmits to the 
Commissioner of the General Land Office for the information of the 
government 
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AN ABSTRACT OF DECISIONS 

Of the Supreme, Circuit and District Courts of the United States, and 
of the Courts of the various States in the Union upon questions 
relating to the public lands, surveys thereof, land grants, 
boundaries, etc., and generally as to 

THE PUBLIC LAND SYSTEM OF THE UNITED STATES. 

TITLE AND OWNERSHIP. 

t. Congress alone has the authority to make and authorire the ap- 
prdpriations of the public lands. U. S. v. Fitzgerald. 15 Peters, 407. 

2. The question whether a title to a portion of the public Ihnds 
has passed from the United States, must depend exclusively upon the 
laws of the United States; when it has passed, then it becomes 
subject to the laws of the various States. Wilcox v, Jackson. 13 
Peters, 498. 

3. The power of Congress to **dispose of" the public lands is not 
limited to sales thereof; they may be leased. U. S. 0. Gratiot 14 
Peters, 526. 

4. Congress has the sole power to declare the effect and the pre- 
cedence of titles to public lands emanating from the United States. 
Bagnell v, Broderick. 13 Peters, 436. 

5. A title to lands, derived solely from a grant made by an Indian 
tribe North-west of the Ohio in 1773 and 1775, to private individuals, 
cannot be recognized in the Court of 4)he United States. Johnson & 
Graham's Lessee v. Mcintosh. 8 Wheaton, 543. 

6. The United States does not own the public quays on the Mis. 
sissippi River in the city of New Orleans, nor the land made in front 
thereof by accretion. New Orleans v. United States. 10 Peters, 662. 

7. No person is bound to pay for improvements on land made 
against his will or without his consent, Carver a. Jackson. 4 
Peters, i. 

8. The right of the United States to the public lands, and the 
power of Congress to make all needful rules and regulations for the 
sale and disposition thereof, conferred no power to grant land in 
Alabama, which was below the usual high-water mark, at the time 
that State was admitted into the Union. Pollard 0. Hagan. 3 How- 
ard, 212. 
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9. All the lands within the territories are in the first instonce, the 
exclusive property of the United States, to be disposed of to such 
persons, at such times, and in such modes and by such titles as the 
government may deem proper. Irvine v. Marshall. 20 Howard, 558. 

10. The control of the United States over their own property is 
independent of locality, and no State or Territory can interfere with 
their control, enjoyment or disposal of such property ; nor are the 
contracts of the government with respect to subjects within its con- 
stitutional competency, local, or confined in their effect and operation 
strictly to the situs of the snbjects to which they relate. Ibid. 

. II. The fee in unsold lands is either in the Federal or State govern- 
ments. The Indians have only a right of use, which, however, can- 
not be diverted, except by purchase or war. Godfrey v, Beardsley. 
2 McLean, 412. 

12. Upon the formation of a State government, a State has no 
power over the public lands within her limits, by virtue of her 
sovereignty. Turner v. Am. Bapt. Miss. Union. 5 McLean, 344. 

13. The State of Michigan is expressly prohibited from exercising 
any power over the public lands within her limits, by the terms of 
her admission into the Union as a State. Ibid, 

14. A law, reserving all mineral lands, takes precedence of a com- 
pact with a State giving it certain sections, '^unless otherwise dis- 
posed of," and, if mineral lands are found on survey to be included 
in said sections, others, as near to them as possible, must be given in 
place. The power in Congress to reserve such lands is within the 
compact. Cooper «. Roberts. 6 McLean, 93. 

15. Persons entering on land, whether vacant, or public land, or 
land acquired by the government of the United States under a for- 
eign grant, are to be deemed trespassers. Boyreau v. Campbell. 
I McAllister, 119. 

16. The right of eminent domain over the shores and soil under 
navigable waters, for all municipal purposes, belongs exclusively to 
the State { and it is only qualified by the prerogative surrendered to 
the United States to regulate commerce. Griffin v. Gibb. - Mc- 
Allister 212. 

17. The occupancy of the public lands of the United States con- 
stitutes, at least so far as trespassed by a stranger are concerned, a 
tenancy at will, and not a tenancy from year to year. Duncan v. 
Potts. 5 Stew. & P. (Ala.), 82. 

18. A person cutting and making boards, rails and bricks from 
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the soil of land of the United States, is entitled to the same as per. 
sonal property, as against a subsequent purchaser of the land from 
the United States. Carpenter v. Lewis. 6 Ala. 682. 

19. The President of the United States has no authority, by 
virtue of his office, to lease the lead mines of Iowa. He cannot dis- 
pose of public lands by lease without express authority from Con- 
gress. Lorimier v. Lewis, i Morr. (Iowa), 253. 

20. A fence built by mistake on the land of the United States, 
passes to a purchaser of the land ; and if the fence is taken out of 
the earth and placed in piles, it not appearing by whom, and the 
person who built the fence removes it, the purchaser's title is not 
thereby diverted. Burlerson v. Teeple. 2 Greene (Iowa) 542. 

21. State Courts must make their decisions conform to those of 
the United States Supreme Court on questions involving the aliena- 
tion of the public lands, and the interpretation of treaties and acts 
of Congress. Pontalba v. Copland. 3 La. Ann. 56. 

22. Congress has power to assert the dignity and effect of titles 
from the United States; its •whole legislation as to the public lands 
makes the patent conclusive evidence of legal title. Until the patent 
issues, the fee is in the government. No State can declare any title 
less than a patent valid against the United States or against a title 
held under their patent. Foley v. Harrison. 5 La. Ann., 75. 

23. Public lands of the United States may be granted by Statute 
or by Treaty, as well as by patent. Stockton «. Williams, i Doug. 
(Mich.), 546. 

24. The interest of the U. S. in lands held by it within State 
boundaries is simply proprietary, the sovereignty residing in the State, 
and its rights differ from those of any ordinary land owner in the State 
only as provided in the constitution of the United States, and by the 
terms of the compact between the general and the State Government 
at the time of the admission of the latter into the Union. State v, 
Bachelder, 5 Minn. 223. 

25. But when such lands pass from the U. S., they lose all their 
privileged features, stand as any other property within the State, and 
are within the jurisdiction of the State Courts, equally with other 
lands, where the questions of conflicting claims arise between citi- 
zens of the State, or between citizens and the State, /did. Sec 
Irvine v. Marshall. 7 Minn. 286. 

26. Settlers upon the vacant land of the U. S. are mere trespass- 
ers, and an agreement to sell and transfer their possession and im- 
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provements is an agreement for the continuance of the trespass, and 
illegal and void. A note given for the purchase money of an im- 
provement on the vacant lands of the U. S. is for an illegal consid- 
eration and cannot be recovered upon. Merill v. Legrand. 2 Miss. 
150. Safford «. Andrews. 8 Fla., 34. 

27. A party purchasing land from the U. S. Government has a 
right to the improvements made thereon *at the time of his purchase ; 
arid although he was ne vermin actual possession of the premises, if they 
are afterwards removed by the party who made them, he may main- 
tain an action of trespass, and recover their value against the party 
thus removing. Welborn t>. Spears. 32 Miss. 138. 

28. The doctrine of emblements does not apply to a person culti- 
vating public lands, and a purchaser from the U. S. is entitled to all 
crops growing upon the land at the time. Boyer a, Williamson. 5 
Mo. 335. 

29. The plaintiff, by his entry upon land belonging to the U. S., 
acquires no title to timber, cut prior to his entry, and lying upon the 
land at the time of his entry. Keeton 9. Audsley. 19 Mo. 362. 

30. The territory of Wiscon^n could not impair the title of the 
XJ. S. in lands, by the exercise of the right of domain over the 
same. The title conveyed by the U. S. could not be hampered by 
any claim derived from such authority, Pratt «, Brown. 3 Wis. 
603. 

31. As proprietor of public lands, the U. S. is vested, in respect 
to any parcel of such lands, with all the rights that an individual 
owner would enjoy, in respect to the flow of streams crossing it, and 
these rights (if not reserved) pass to a patentee with all other rights 
incident to the fee. Diversions of a stream, by prior occupants of 
the same or neighboring lands, however long continued before the 
issuing of the patent, cannot establish any prescriptive right against 
the patentee ; because they could not raise one against the govern- 
ment. Vansickles 'o. Haines. 7 Nev. 249. 

' 32. Congress has absolute power over the disposal of the public, 
domain. No State legislation can interfere with the subject. Far. 
rington «. Wilson. 29 Wis. 383. 

33. Contracts made by actual settlers on the public lands, concern- 
ing their possessory rights, and concerning the title to be acquired in 
future from the U. S., are, unless forbidden by some positive law, 
valid as between the parties, though there be at the time no act of 
Congress by which the title may be acquired, and though the gov- 
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ernment is under no obligation to either of the parties. Lamb v. 
Davenport. i8 Wallace, 307. 

34. All improvements on public lands, which become part of the 
realty, pass to the purchaser from the U S. An act of the legisla. 
ture of California allowing the removal of such improvements is 
void as to them. Collins v. Bartlett. 44 Cal. 371. 

35. A party claiming under a patent from the U. S. has the ben- 
efit of the presumption that the officers rightly performed all their 
duties in selling the land and issuing the patent, and it devolves on 
the party assailing the patent to show that it was issued without 
authority of law. Ibid. 

36. A conveyance by a purchaser of land from the U. S , holding 
a certificate of entry or location, before a patent is issued, will pass 
the title to his grantee. But such grantee must have his convey- 
ance or evidence of title recorded in order to affect subsequent pur- 
chasers without notice. Sillimann v. King. 36 Iowa, 207. 

37. The grantee or assignee of a certificate of entry of land at 
a government land office has a valid subsisting interest in the land 
to which the right of possession is incident, and upon which he may 
maintain ejectment. But his estate is at most a determinable fee, 
such inchoate legal title being liable to revest in the government upon 
cancellation of the certificate for cause and a patent to be issued to 
to another party. McLane v. Bovee. 35 Wis. 27. 

38. A conveyance made by a pre-emptioner before patent issued 
and where the entry was set aside and no patent ever issued to him, 
is incapable of operating either by way of grant or estoppel. 
Kellorn v. Easley. i Dillon, 281. 

39. Parties purchasing land from one claiming under a patent cer- 
tificate even though without actual knowledge of any defect in the 
title, are not bona fide purchasers. 

1. If they purchase before the issue of the patent or, 

2. If the defect arises from a rule of law which they are bound 
to know ; or 

3. If the defect be so radical as absolutely to invalidate the title 
Root 1). Shields, i Woolw. (U. S. Circ. Court), 340, 360. 

40. A party who is in the actual possession of public land, but 
without any title thereto, is to be deemed the owner as against mere 
intruders without title or color of title ; and the fact that such party 
has a deed for the land from one who does not own it, does not place 
him in a worse position, nor does it enable a trespasser to claim that 
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he must rely on his paper title and not on his prior possession. Page 
V. Fowler. 37 Cal. 100. 

41. The power of Congress in the disposal of the public domain 
cannot be interfered with or its exercise embarrassed by any State 
legislation ; nor can such legislation deprive the grantees of the 
United States of the possession and enjoyment of the property 
granted by reason of any delay in the transfer of the title after the 
initiation of proceedings for its acquisition. Gibson v. Chouteau. 13 
Wall. 92. 

42. Settlers who make valuable improvements on public lands, 
which may not have been reserved for the exclusive use of the United 
States, are not trespassers. Such improvements are treated and pro- 
tected as property, by the statutes of Arkansas, and the settler's right 
of possession enforced against all the world except the United States. 
Gaines v. Hale. 26 Ark. 168. 

43. A covenant on the part of settlers on unsurveyed lands of the 
United States, to purchase those lands as soon as surveyed and offered 
for sale by the Government and then mortgage them to a creditor to 
secure a debt, is not a violation of sections 4 and 5 of the Act of Con- 
gress of March 31, 1830. Wright v, Shumway. i Biss. (U. S.) 23. 
Threadway v. Wilder. 8 Nev. 91. 

44. 'X'he mere fact that the number of the application to purchase 
was written upon another tract on the plat of the United States Land 
Oi&ce — Held, not to be evidence of a mistake entitling one to relief in 
Equity, and mere naked possession not to place the occupant in the 
possession of a settler in good faith under color of title. Iowa R. R. 
Land Co. v. Adkins. 38 Iowa 351. 

45. One who has public land enclosed by a fence, and has a shed 
on it, and cuts hay on it, but does not reside on it, has possession. 
Kelly V. Mack. 49 Cal. 524. 

46. The United States law of 1850, concerning swamp lands, did 
not, of itself, operate as a grant of such lands to the several States in 
which they were situated, without any act of segregation ; it required 
lists and plats to be made and a patent to issue, before the fee should 
vest in a State. Thompson v. Prince. 67 111. 281. , 

47. If a person residing on public land subject to pre-emption exe- 
cutes a mortgage thereon, and then sells the land to another, who 
takes possession and afterwards pre-empts the land and obtains a title 
from the United States, the mortgage cannot be enforced against the 
title thus acquired from the United States, because the pre-emptor 
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does not deraign his title from the United States through the person 
who executed the mortgage. Bull v. Shaw. 48 Cal. 455. 

48. Where one Is said " to have color of title,** the phrase implies 
that some act has been done or some event has occurred by which 
some title, good or bad, has been conveyed to him. Mylar v* Hughes. 
60 Mo. JOS. 



LAND OFFICE AND DUTIES OF ITS OFFICERS. 

49. By the Act of 1836 the Commissioner of the General Land 
Office has power to supervise the decisions of the Registers and Re- 
ceivers of land districts. The decisions of these officers upon a claim 
brought before them in 1837 is not, therefore, final and conclusive. 
Barnard tJ. Ashley. 18 Howard 43. 

50. The practice of the land officers to receive the certificate of 
purchase as evidence of title cannot control the action of the Court, or 
influence it to forbid or exclude proofs of the real and just rights of 
claimants. Irvine v. Marshall. 20 Howard 558. 

51. The decision of the Register and Receiver upon the question 
of title is not conclusive. They have power only to decide how the 
lands confirmed shall be surveyed and located. They had no authority 
to overthrow the decision of the Register and Receiver that had been 
made more than twenty years before, which had been followed by 
possession, and as to which there had intervened the claims of Bona 
fide purchasers. Tate «. Carney. 24 Howard 357. 

52. An unlawful cancellation of an entry by the Land Office, and 
the issuance of the patent to another, leaves a good equitable title in 
the person who made the entry. O'Brien t>. Perry, i Black 132. 

53. The Land Commissioner, and on appeal, formerly the Secre- 
tary of the Treasury, and now the Secretary of the Interior, has juris- 
diction to confirm a survey or rej ect it, and order another. Maguire 
V. Tyler, i Black 195. 

54. The General Land Office may set aside an entry for pre-emp- 
tion, obtained by false and fraudulent affidavits of occupation. Hark- 
ness 9. Underbill, i Black 316. 

55. The Supreme Court of the United States will inquire into the 
facts of a disputed entry of public land, and set aside or correct the 
decision of a Register or Receiver, or of the Commissioner of the 



PUBLIC LANDS. 29 

General Land Office, as equity may require. Lindsey v. Hawes. 2 
Black 554. 

56. The Commissioner of the General Land Office has authority 
to recall an erroneously issued patent before its delivery to the patentee 
and cancel it. Phillips «. Sherman. 36 Ala. 189. 

57. The decision of the Register and Receiver upon a pre-emption 
claim, is examinable by the Commissioner of the General Land Office, 
for fraud, if not for mistake. Wynn v. Garland. 16 Ark. 440. 

58. After land has been sold by the United States by certificate, 
the United States holds the legal title until the patent issues, but only 
in trust for the purchaser; the officers can only act ministerially and 
issue it to him, and cannot act judicially and determine that another 
claimant is entitled to it. Arnold v. Grimes. 2 Iowa i. 

59. A Government patent for land relates back to the date of the 
purchase, and title to real estate acquired under a sale on execution 
cannot be defeated by the issuing of a patent to the execution de- 
fendant, bearing date subsequent to the sale by the sheriff. Cavander 
V. Smith. 5 Iowa 157. 

60. When the claim of one of the settlers on the public lands has 
been recognized by the United States, which has issued a patent to 
him, the State courts cannot, in the absence of any equities or evidence 
taking the case out of the general rule, revise the decision. Jones 9. 
Wheelis. 4 La. Ann. 541. 

61. Where the United States has parted with title by a patent le- 
gally issued, and upon surveys legally made by itself and approved 
by the proper Department, the title so granted cannot be impaired by 
any subsequent survey which the Government may make for its own 
.purposes. Cage v. Danks. 13 La. Ann. 128. 

62. Although the action of the General Land Office is generally 
conclusive upon the subject of the grant of public lands, up to the 
issuing of the patents or other divestiture of title, it cannot by its sub- 
sequent action upon a fictitious claim defeat rights already vested. 
Wiggins V. Guier. 13 La. Ann. 356. 

63. In all matters confined by law to their examination and de- 
cision,the United States land officers act judicially, and their decisions 
are as final as those of other courts. State v. Bachelder. 5 Minn. 223. 

64. All purchasers from a pre-emptor, prior to the consummation 
of the entry, take subject to the power of the upper office to confirm 
or cancel the same, as in the case of the original purchaser. Where 
the upper office subsequently cancels the entry, the purchaser's title 
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fails, and he is left to his covenants ; when, however, it confirms the 
entry, the title passes to the pre-emptor's grantee, by operation of 
the covenant of warranty in the deed. Randall v. Edert. 7 Minn. 

450- 

65. A decision by the Commissioner of the General Land Office 

of the United States or of any other officer, in respect to conflicting 
claims to land after entry and certificate, does not affect the power of 
the courts to decide on the law and facts of a case involving them, 
and such decision has no binding force upon the courts. Shclton v, 
Keirn. 45 Miss. 106. 

66. The proper officers in the land offices of the United States are 
required to ascertain whether parties possess the proper qualifications 
to entitle them to pre-empt the land, and the decision upon questions 
arising as to such qualifications is binding npon the parties, unless 
some question of fraud or trust intervenes. Burrell v. Haw. 40 Cal. 

373. 

67. In general, the decision of the Commissioner of the General 

Land Office, issuing a patent for public lands, if unreversed on 
appeal to the Secretary of the Interior, may be held conclusive, in all 
courts and proceedings, as far as the legal title is concerned ; upon the 
general principle that where a special tribunal is authorized to deter- 
mine a particular class of questions, its decisions, within its authority, 
are final. The courts of justice will not interfere with the action of 
the land officers, while the question of issuing a patent is before them 
for decision ; nor review the decision, even as between the parties, 
afler the patent is issued, to unsettle the legal title. Johnson «. Tows- 
ley. 13 Wall. 72. 

68. But in the exercise of equity jurisdiction the courts may inquire 
into allegations of fraud or mistake leading to the issue of a patent to 
one person, when it should have been issued to another ; and decree 
the legal title to be held in trust for the party equitably entitled to the 
land. Ibid, 

After a patent for land has been granted, parol evidence is 
not admissible to contradict the certificate of survey, or to impeach 
its validity. But while the matter is in fieri^ such testimony is ad- 
missible. Armstrong v, Percy. 34 Ind. 428. 

69. The land office of the United States has no authority to 
direct or permit entries of land in the local offices, unless in cases 
authorized by Congress ; and no authority can be conferred nor duty 
enforced upon it by the treaty making power, in respect to the sale, 



PUBLIC LANDS. 31 

conveyance or disposition of the public lands, except with the con- 
sent of Congress. Parker t>. Duff. 47 Cal. 554. 

70. Where the proper officers of a land office decide controverted 
questions of fact arising out of pre-emption claims to public lands, 
and their decision is, on appeal, affirmed by the Secretary of the In. 
terior, their decision on these questions will be final, in the absence 
of fraud, imposition or mistake. But it is the right of the proper 
courts to enquire after the title has been passed from the govern- 
ment, and the question becomes one of private right, whether, ac- 
cording to the established rules, equity and the acts of Congress con- 
cerning the public lands, the party holding that title should hold 
absolutely as his own, or as trustee for another. Since an entry of 
the public land by one person in trust for another is forbidden by 
statute, equity will not, in a bill to enforce such trust, decree that any 
entry in trust was made. Warren v. Van Brunt. 19 Wall. 646. 

71. In the absence of fraud on their part, or of fraudulent imposition 
on the officers of the United States land department, their determin- 
ation on matters of fact cannot be reviewed by the Courts, but their 
decisions on questions of law may be. But in order to present a case 
of which equity will take cognizance, it must distinctly appear that 
they were mistaken in the law. Hosmer 9. Wallace. 47 Cal. 461. 

72. The action of the register and receiver of a United States 
land office in accepting the proof furnished by a pre-emptioner as 
satisfactory, and receiving his money and issuing to him the usual 
duplicate, is a judicial determination of his rights, which is con- 
clusive in all collateral proceedings. Boyce «. Danz. 29 Mich. 461. 

73. After the act of Congress of 1850— vesting the title of the 
swamp land in certain States — took effect, the power of disposal in 
the general government was gone, and any subsequent inadvertent 
sale thereof by the land officers passed no title. Campbell v. Wort- 
man. 58 Mo. 258. 

74. The Secretary of the Interior, in reviewing the decisions of 
the Commissioner of the General Land Office in relation to the sale 
of public lands, exercises a supervisory rather than an appellate 
power in the sense in which the term appellate is employed in defln. 
ing the powers of Courts of justice. In the exercise of such super- 
visory power, he may approve, modify or annul the acts, proceedings 
and decisions of the Commissioner of the general land office, when- 
ever certified to him, without the formality of an appeal. Hestres 9. 
Brennan.. 50 Cal. 211. 
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75. The review of the decisions of the Commissioner by the Sec- 
retary is governed by such rules and regulations as the department 
may prescribe; and if the Commissioner of the General Land Office 
transmits the papers to the Secretary of the Interior, the presumption 
is that they were regularly and properly transmitted. Ibid, 



ENTRY. 



76. If, by any reasonable construction of an entry, it can be sup- 
ported, the Courts will support it. Massie t). Watts. 6 Cranch, 148; 
Shipp t?. Miller. 2 Wheat, 316. 

77. But all discretion as to the mode of surveying an entry must 
be given up. Massie d. Watts. 6 Cranch, 148. 

78. The rectangular figure will be preserved in preference to any 
other in fixing locations. lb. See Holmes v. Trout. 7 Pet. 171. 

79. If an entry be made by the assignee of a pre-emption right, 
iand the name of the assignor be not menticned in the entry, the entry 
will be good if it refers to the warrant, and mentions an improve- 
ment, and if the place be described with sufficient certainty in other 
respects. Sims v, Guthrie. 9 Cranch, 19. 

80. In order to uphold an entry it is incumbent on the party claim, 
ing under it to show that the objects called for in it are €0 sufficiently 
described, or so notorious, that others, by using reasonable diligence, 
could readily find them. Watts «. Lindsey. 7 Wheat, 158. 

81. An entry cannot be explained by oral testimony, any more 
than any other instrument ; the notoriety and names of places called 
for may be proved by such evidence, but the entry must be construed 
by the Court. Meredith v. Picket. 9 Wheat, 573. 

82. An entry of a lana warrant can only be made in the name of 
the person, to whom the warrant was issued or assigned. Gait 9. 
Galloway. 4 Pet. 332. 

83.. An entry should call for an object notorious at the time, and 
the other calls should be precipe A survey, to be good, must be 
made in pursuance of an entry. Lindsey «. Miller. 6 Pet. 666. 

84. A locator may survey his entry into one or more surveys, or 
he may at pleasure withdraw a part of his entry ; and in such cases 
the rules of the Land Office require that the withdrawal be entered 
on the margin of the original entry. Holmes d. Trout. 7 Pet. 171. 
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85. But the fact that such entry of withdrawal is not made, is not 
conclusive that no withdrawal has been made, and if the quantity of 
land which a survey purports to include is less than the entry calls 
for, the locator is not thereby prevented from withdrawing the resi- 
due, and locating it elsewhere, at any time before he has lost his right 
by his negligence, through lapse of time, and so, though it was by 
the mistake of the surveyor, that a less quantify was surveyed than 
the entry called for. lb, 

86. To constitute a valid entry, the objects called for must be 
known to the public at the time it was made, and the calls must be 
so certain as to enable the holder of a warrant to locate the vacant 
lands adjoining ; it is not necessary that all the objects called for 
should be known to the public, but some one or more of the leading 
calls must be thus known, so that an enquirer with reasonable dili- 
gence, may find the land covered by the warrant. Garnett «. Jenkins. 
8 Pet. 75. 

87. If an object called for in an entry is well known by two names, 
so that it can be found by a call for either, such a call will support 
the entry. Ih. 

88. It is a well settled principle, that if the essential call of an en- 
try be uncertain, as to the land covered by the warrant, and there are 
no other calls which control the special call, the entry cannot be sus- 
tained, rb' 

89. To make a valid entry some object of notoriety must be called 
for; and unless this object be proved to have been generally known 
in the neighborhood of the land at the time of the entry, the holder 
of a warrant, who enters the same land with full notice of the first 
entry, .will have the better title. Brush t?. Ware. 15 Pet. 93. 

90. If the entry is not specific as to the land intended to be ap- 
propriated, or in any respect is defective, it conveys no notice to a 
subsequent locator, nor can it be made good by a subsequent pur- 
chaser without notice. lb. 

91. Where there are calls in an entry repugnant to each other, 
'hose which are inconsistent with the main intention of the locator, 
manifested by the words of the entry, will be rejected to give effect 
to the entry. Grogan v. Nelson. 3 How. 187. 

92. In making an entry of lands where mistakes occur which are 
occasioned by the impracticability of ascertaining the relative po- 
sitions of the objects called for, the Court will correct such mistakes 
so as to carry out the intentions of the locator. Ih, 
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93. An actual settler's right under the act of 1830, ch. 208, could 
not extend beyond the quarter-section upon a part of ivhich his im- 
provements were made, in order to make up an entire quarter-section 
of 160 acres. lb, 

94. Where an act of Congress authorized A. to enter lands in anj 
land office in certain States without pajrment — Held, that this did not 
authorize A. to enter Town lots. McComas v, Gamard. Minor. 
(Ala.) 422. 

95. One who enters United States lands becomes the owner of 
crops and fences attached 4o the freehold. Graham «. Roark. 23 
Ark. 19. 

96. Rights in the public lands of the United States can only be 
gained for municipal or agricultural purposes, by settlement, im- 
provement and occupancy ; and such rights, until consummated l^ 
entry, under the appropriate acts of Congress, may always be aban. 
doned by mere withdrawal. Town sites may be so abandoned after 
a survey, platting and recording of the plat Weisburger 9. Tenney. 
8 Minn. 456. 

97. Under the act of Congress of Sept. 4, 1841, and of June 22, 
1838, the entry, etc., to obtain a pre-emption claim, must be for the 
exclusive benefit of the person entering, and cannot be by partners 
for the joint interest of all. Spaulding t>. Wood. 8 Wis. 195. 

98. Therefore, one partner to whom the others have quit- 
claimed all their rights, and who continues in possession, has no 
rights to the land. If, after the quitclaim, one of the grantors ob- 
tains a patent, by establishing a pre-emption right by perjury and 
fraud, no rights of the grantee are injured, and he can have no re- 
dress against the patentee. Ibid. 

99. The act of Congress of Sept. 20. 1850, granting swamp and 
overflowed lands to the States in which they lie, does not create a 
title in prtsenti^ the fee simple remaining in the United States until 
patent is issued. The right of private entry continued until the ac- 
tual issue of patent to the State, notwithstanding the land in con* 
troversy had been reported and confirmed as swamp land enuring to 
the State. Grantham d. Atkins. 63 111. 359. 

100. Equity will recognize no resulting trust in favor of one who 
enters land in the name of another to evade the pre-emption laws. 
Higgins t>. Higgins. 55 Mo. 346. 

loi. A person, by mere settlement upon lands of the United 
States, with a declared intention to obtain title to such lands under 
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the pre-emption laws, does not thereby acquire such a vested interest 
in the premises as to deprive Congress of the power to devise it by a 
grant to another person. Yosemite Valley Case. 15 Wall. 77. 

102. The deposition of the register of a land office is inadmissible 
as evidence to prove that certain lands are vacant public lands of the 
United States, and have not been entered by any one. Lacey v. 
Marnan. 37 Ind. 168. 

103. Where public lands are certified to a State by the Secretary 
of the Interior, under an act of Congress, such certification amounts 
to a reservation of the lands from entry or sale, and an individual 
cannot thereafter enter any portion of the same under the pre-emp- 
tion or homestead Acts. An express reservation is not necessary. 
Bellows V. Todd. 34 Iowa, 18. 

104. The Commissioner of the General Land Office has authority 
to direct the cancellation of sales and entries of public lands, which 
he finds to have been improperly made; and evidence of such di- 
rection, and of the cancellation following it, is admissible in an action 
of right. Ibid, 



LAND SCRIP, LAND WARRANTS, ETC. 

105. The locator of a warrant undertakes himself to find waste 
and unappropriated land, and his patent issues upon his own in- 
formation to the Government, and at his own risk. He cannot be 
considered as a purchaser without notice. Taylor t>. Brown. 5 
Cranch, 234. 

106. The equity of the prior locator extends to the surplus land 
surveyed, as well as to the^quantity mentioned in the warrant. JB, 

107. The possession of a warrant, at a land-ofiice, is sufficient 
authority to make locations under it. Letters of Attorney are un- 
necessary. Gait V. Galloway. 4 Pet 332. 

108. As a general rule a warrant for public lands of the United 
States should be so located and surveyed, that the surplus left to the 
United States shall be in one connected piece. But a large discretion 
must be left in this class of cases to the surveyor. United States v. 
Vallejo. I Wall. 658. 

109. In an advertisement of land for sale for unpaid taxes, such a 
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description should be given as would enable the person desirous of 
purchasing) to know the land without inquiring. lb, 

no. There is no objection, at common law, to individuals associ- 
ating themselves together for the purchase of the public lands of the 
United States. Oliver tJ Pratt, 3 How. 333. 

111. An agent purchasing public lands in a territory of the 
United States, and taking a. certificate to himself, must account as 
trustee to his principal, though all resulting trusts have been 
abolished by the Statutes of the territory. Irvine 'o. Marshall. 20 
How. 558. 

112. Congress, in making a distinction between streams navi- 
gable and those not so, in the acts relating to the sale of public lands 
bordering thereon, intended to provide that the common law rules of 
riparian ownership should apply to lands bordering on the latter, but 
that the title to lands bordering on the former should stop at the 
stream. Railroad t>. Schurmeir. 7 Wall. 272. 

113. Riparian proprietors limited to the stream have the same 
right to construct suitable lands and wharves that owners of land 
bordering on navigable waters affected by the ebb and flow of the 
tide have. lb. 

114. The final certificate issued to the purchaser of land is as 
binding upon Government as a patent. Astrom t). Hammond. 3 Mc- 
Lean, 107. 

115. When the patent issues it relates back to the entry. lb. 

116. A sale of the public lands by the executive of the federal 
government, before the public surveys, may be treated as void ; but 
if the public survey is regularly made, returned and approved, the 
sale is valid, although the survey is defective or erroneous, if such de- 
fect does not render the identity of the tract uncertain as to locality 
or quantity.. Rector t?. Gaines. 19 Ark. 70. 

117. An indirect agreement not to bid at a sale of public land, is 
within the prohibition of the act of Congress of March 31, 1830. 
Stannard ». McCarthy, i Morr, (Iowa), 124. 

118. Wliere a party purchases from another his interest in cer- 
tain land, and a patent is obtained therefor, the former is merelv an 
equitable owner ; and as the patenjt, by a fiction of law, refers back 
to the date of entry, and takes date with it, the sale of his interest is 
the sale of the land itself. lb. 

119. A combination or agreement amongst settlers, that a com- 
mittee should exert themselves to secure the land settled on the best 
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terms, at the next United States land sale, and then portion it out ac- 
cording to the settlers claims, is contrary to law, and void. Brisboia 
V, Sibley, i Minn. 230. 

120. Lands sold under the United States surveys, pass according 
to the description of the legal subdivisions, whether those subdi- 
visions contain the legal quantity or not, more or less. Fulton v.. 
Doe. 6 Miss. 751 . 

121. The mere designation of a claim to land upon the books of 
the land-office, by a stranger, is not sufficient, under the act of Con- 
gress of 181 1, to authorize the register to withhold such lands from 
sale. IB, I 

122. The acts of agents of the United States in the sale of the 
public lands, are prima facte valid, and cannot be impeached by a 
third person until disclaimed by the United States. lb. 

123. In a case arising under the Act of Congress of January 1 2, 
1825, where the entry and purchase of land at a land office of the 
United States, is void by reason of a prior sale by the United States, 
the only relief to which the purchaser is entitled is the re-payment of 
the money paid by him. Carman v. Johnson- 29 Mo. 84. 

124. An entry of land in a land office of the United States, made 
without warrant and authority of law, is a nullity. lb, 

125. A certificate of the Register of United States lands, issued to 
one who applies to him to locate a State lajid warrant on public land, 
that he approves of the location by the State, is a legal and valid con- 
sent of the United States to such location, because it is prescribed by 
the Commissioner of the General Land Office. Poppe d. Atheam. 
42 Cal. 606. 

126. The assignee of a land warrant, fraudulently procured from 
the government, has no higher legal rights than the warrantee, and 
the government, although the warrant is regular on its face, is not 
estopped to deny its validity, although it be in the hands of an as- 
signee for value, and without notice. Bronson v. Kukuk. 3 Dill. 
490. 



PRE-EMPTION. 

127. Between pre-emption rights, the prior improvement will hold 
the land against a prior certificate, entry, survey and patent. Finley 
V. Williams. 9 Cranch 164. 
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127 a» The grant, by the register and receiver of the land office, of 
pre-emption to lands of the United States, which had been before re- 
served for military purposes, is void. Wilcox v. Jackson. 13 Pet. 498. 

128. Where a settler upon the public lands of the United States 
under a pre-emption right, sells his land, aud his grantee sells it again, 
subject to the original vendor's claim for the unpaid balance of the 
purchase money, which the second grantee assumes, the original 
vendor has a lien on the land for such purchase money, which he 
may enforce in equity against the second grantee, even after the latter 
has taken out a patent to the land in his own name, under a sub- 
■sequent pre-emption law. Thredgill t>. Pintard. 12 How. 24. 

129. If the land was reserved from sale when the offer to locate 
the pre-emption right was made, the claim under the pre-emption is 
"worthless. Hale «. Gaines. 22 How. 144. 

130. A person residing in a house which is bisected by the line 
•dividing two quarter sections will be held to reside on both, and he 
may claim either quarter on which he has made the necessary culti- 
vation. Sihrer v. Ladd. 7 Wall. 219. 

131. If one begins an improvement and gives way to a second, to 
\iehom the right of pre-emption is granted, the title of the second is 
good unless the first claims. If he abandons, the second's title is 
perfect. United States «. Stanley. 6 McLean 409. 

132. Rights of pre-emption cannot be acquired whilst the Indian 
title to occupancy remains. Russell 0. Beebe. Hempst. 704 ; Pintard 
1?. Goodloe. Id. 502. 

133. The right of pre-emption given by the Acts of Congress of 
1830 and 1831, of lands forfeited to purchasers, under certain condi- 
tions, is a mere gratuity on the part of the United States for the 
benefit of the purchaser who has no legal or equitable claim to such 
gratuity. Rogers c. Rawlings. 8 Port. (Ala.) 326. • 

134. Two persons, A and B, being entitled each to enter 80 acres 
of land of the same quarter-section, made an agreement by which A 
stipulated that, if he did not pay B $100 which he owed him by the 
time he was ready to eijter his portion of the land, that he would per- 
mit B to enter the entire quarter-section, B paying A the value, to be 
Ascertained by a reference to the neighbors. Held, that this was a 
contract for the S£.le of the pre-emption, and being in violation of the 
Act of Congress of June, 1838, granting pre-emption rights to settlers 
on the public lands, was void. Hudson 9. Milner. 12 Ala. 667. 

135. A mere right of pre emption is not a title, but only a proffer 
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to a certain class of persons that they may become purchasers if they 
will; but without payment, or an oflFer to pay, it confers no equity; 
and only offers one where the party has accepted the offer by payment, 
or by claiming the benefit of the statute in the proper manner within 
the required time. Ih, 

136. The mere fact that a pre-emptor obtained from a stranger the 
money with which to pay for pre-empted land, if it was not done un- 
der any contract or agreement of any kind prohibited by the pre- 
emption law, would not tend to invalidate the pre-emption ; and if> 
having received such money without any such contract, after perfect- 
ing his pre-emption and receiving his pre-emption certificate, the pre- 
emptor desired to sell the land to such stranger, or any other person, 
he could do so. From the facts that a pre-emptor obtained money 
from a stranger to pay for his land, and after perfecting his pre-emp- 
tion and obtaining his pre-emption certificate, on the same day sold 
the land to such stranger, the court will not infer the existence of a 
contract of purchase inhibited by the pre-emption law. Sharon t). 
Wooldrick. 18 Minn. 354. 

137. If a qualified pre-emptor enters in good faith upon land in 
the prior possession of another, for the purpose ot pre-empting, and 
then sells and delivers possession to one who is not a qualified pre- 
emptor, the possession of the latter is tortious as against the prior 
possessor. Iburg «. Suanet. 47 Cal. 265. 

138. The declaratory statement of a pre-emptioner must, by the 
Act of Congress passed May 3, 1853, ^® ^^^^ within three months 
from the time the plat of the survey of the township is returned to 
the local land office, or it will not secure the claimant's right of pre- 
emption. Megerle t>. Ashe. 47 Cal. 632. 

139. Public lands, after being certified to the State under the Act 
of Congress of 1846, cannot be entered under the homestead or pre* 
emption acts. Bellows %. Todd. 39 Iowa 209. 

140. Pre-emption claims do not preclude the government from 
disposing of the land until the pre-emptioner shall have made payment 
for the same. Busch «. Donohue. 31 Mich. 482. 

141. Where a register and receiver of a land office refused to hear the 
evidence of a pre-emption claimant, and allowed another pre-emptic«n 
claimant to the land to introduce his testimony and enter the same,— 
Held, that the remedy of the first party was by appeal to the Com 
missioner of the General Land Office. He could not obtain relief in 
equity. Sacramento Sav. Bank «. Hynes. 50 Cal, 195. 
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142. Where a party has settled upon public land with a view to ac- 
quire a right of pre-emption, the land being open to settlement, his 
right thus initiated is not prejudiced by a refusal of the local land offi- 
cers to receive his proofs of settlement, upon an erroneous opinion 
that the land is reserved from sale. Shepley d. Cowan. 91 U. B. 330. 



PATENTS. 



143. If there is nothing in a patent to control the call for course 
and distance, the land must be bounded by the courses and distances 
of the patent, according to the magnetic meridian. Mclvers «. Walker. 
9 Cranch, 173. 

144. If a patent refer to a plat annexed, and if in that plat a water- 
course be laid down as running through the land, the tract must be 
so surveyed as to include the water-course, and to conform, as nearly 
as may be, to the plat, although the lines thus run do not correspond 
with the courses and distances mentioned in the patent, and although 
the certificate of survey nor the patent calls for that water-course. 
IHd. 

145. A patent is conclusive against all whose rights commence 
subsequently to its date. Hoofnagle v. Anderson. 7 Wheat, 212. 

146. A patent for unimproved lands, no part of which was in pos. 
session of anyone at the time it issued, gives a legal seizin and con- 
structive possession of all the lands within the survey. Peyton t^. 
Stith. 5 Pet., 484. 

147. The identity of land must be ascertained by a reasonable 
construction of the patent ; but if land is so inaccurately described 
as to render its identity wholly uncertain, the grant is void. Board- 
man V. Reed. 6 Pet, 328. 

148. The requirement where land is claimed under a tax sale, that 
the claimant must show that the substantial requisites of the law 
have been complied with, it is not necessary where land is claimed 
under a patent from the commonwealth. lb. 

149. A patent alone passes land from the United States to the 
grantee. Wilcox t^. Jackson. 13 Pet, 498. 

150. A land patent fraudulently obtained from the United States, 
by one knowing at the time that another person has a prior right to 
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the land, may be set aside by an information in the nature of a bill'in 
equity filed by the attorney of the United States for the district in 
which the land lies, although a simple bill in equity by the United 
States would be a more proper remedy. United States v. Hughes. 
II How. 552. 

151. The United States may properly proceed by bill in equity to 
have a judicial decree in equity of nullity and an order of cancellation. 
of a patent issued by itself, ignorantly or in mistake, for lands reserved 
from sale by law, and a grant of which by patent was, therefore void. 
United States v. Stone. 2 Wall. 525. 

152. By the usage of the land office, patents for land, are issued to 
a person and his "representatives ;" within which word, when found 
in a patent for land, representatives by contract as well as by opera- . 
tion of law are included ; the question as to whom the patent should 
inure being left open for settlement by law. Hogan t>. Page. 2 Wall. 
605. 

153. A court of equity will vacate a patent of the United States 
for a tract of land, obtained by mistake of the officers of the land- 
office, to the end that a clear title may be transferred to the previous 
purchaser, upon a bill filed for that purpose by the United States. 
Hughes V. United States. 4 Wall. 232. 

154. Open, notorious, and exclusive possession of public land by 
parties claiming adversely, is sufficient to put one, entering under a 
patent from the government, upon inquiry as to their legal or equit' 
able interest. lb. 

155. A patent for land covered by a paramount title does not vest 
the fee in the patentee. 15. After the issue of a patent for lands, 
assignments and transfers of the pre*emption right will not be in- 
quired into. Morgan v. Curtenius. 4 McLean, 366. 

156 A copy of a land patent certified from the general land-offlce, 
is evidence ; a copy certified by the recorder of a county is not, 
Lyell V. Maynard. 6 McLean, 15. 

157. Frauds may be shown at law in the procurement of a patent 
for land, as in the execution of a deed, but it must be in the execu- 
tion of the instrument and nothing behind that transaction is admis- 
sible as evidence of fraud. Cooper c Roberts. 6 McLean, 93. 

15S. If a patent issued under an act of Congress, describes the 
land by other metes and bounds than the act designates, it is void, 
both in law and equity, as to the excess which it professes to convey. 
Pollard V. Greit. 8 Ala. 930. 
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159. -The office of a patent from the United States is to define the 
land. Owins v. Jackson 9 CaL 322. 

160. A patent from the United States of public lands passes to 
the patentee everything in anywise connected with the soil, forming 
any portion of its bed or fixed to its surface ; in short, everything in- 
cluded in the term " land.*' Moore v. Smaw. 17 Cal. 199. 

161. In patents of lanJ issued by the United States, the minerals 
in the land are not reserved except by express terms. lb, 

162. A patent for lands issued by the United States cannot be 
avoided or impeached for fraud* in a collateral action. Klein «. 
Argenbright 26 Iowa. 493. 

163. After confirmation of title in one person, the United States 
cannot divest that title by giving a patent to Another. Harrold 9. 
Simmonds. 9 Mo. 326. 

164. When an act of Qongress confirming lands, also authorizes 
the corhmissioner to issue patents, the patents are not absolutely 
necessary for the purpose of showing title. Fenwick v. Gill. 38 
Mo. 510. 

165. Under the laws of Congress the legal title to lands does not 
vest until a patent is issued. Roads 9. Symmes. i Ohio, 281 ; Car- 
man f. Johnson, 20 Mo. 108. 

166. A patent of land founded on a void entry and survey, never- 
theless passes the legal title from the government to the patentee, but 
the commencement of the title is the patent. lb, 

167. An indictment will lie for cutting timber on the public lands 
of the United States, which have not been reserved for naval pur- 
poses. United States f>, Redy. 5 McLean, 358. 

168. In determining the location of lands described in a patent, it 
the courses and distances cannot be otherwise reconciled with the 
controlling monument in the description, a line in a survey which 
has evidently been omitted, will be supplied by intendment, to pre- 
vent the obvious intent of the grant«r from being frustrated. Ser- 
rano V. Rawson. 47 Cal. 52. 

169. Neither a right nor a liability arising prior to a patent 
can be aifected by recitals therein- Green 9. Brennesholtz. 73 
Pa. 423. 

170. A mandamus cannot be issued under the United States 
Statutes to compel either the Commissioner of the General Land 
Office, or the Secretary of the Interior, to issue a land patent Sec- 
retary «. McGarrahan. 9 Wall. 298. 
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171. The principle that a patent issued by the government upon a 
land office certificate for the purchase of lands, will relate back to 
the original entry, applies with equal force, and for the same reasons, 
to a case where the patentee is the assignee of the original purchaser. 
All necessary pre-requisites are presumed to exist. Clark «. Hall. 19 
Mich, 356. 

172. The patent is the instrument which, under the laws of Con- 
gress, passes the title of the United States, and in an action of eject- 
ment in the Federal Courts for lands derived from the United States, 
the patent, when regular on its face is conclusive evidence of the 
title of the patentee. And in an action of ejectment in the S|tate 
Courts, when the question presented is whether the plaintiff or the 
defendant has the superior legal title from the United States, the pa- 
tent is also conclusive. Gibson v. Chouteau. 13 Wall. 92. 

173. The United States, or a State, may transfer its lands by a 
special act of legislation, without the issuance of a patent. Hall v. 
Jarvis. 65 111., 302. 

174. While the recitals of fact contained in a patent are binding 
on all concerned, an opinion of the executive officers as to matters of 
law, indicated either by the act of issuing the patent, or by the reci. 
tals contained therein, is not conclusive. McGarrahan v- New Idria 
Co. 49 Cal., 332 

175. A patent for agricultural lands does not pass title to known 
deposits of precious metals. Gold Hill Quartz Mining Co. «. Ish« 
5 Oreg., 104. 

176. Where a mistake is alleged in the patent from the United 
States for a tract of land, it is not sufficient to show a mistake in the 
application of the 'patentee, but it must be shown that the mistake 
was material, and that the land officers, in selling, intended to have 
sold the tract claimed. Wilson v. Byers. 77 111., 76. 

177. The legal title to the public lands remains in the United 
States until a patent is issued, until which time such lands cannot be 
sold for State taxes against one holding under a land warrant. Bron- 
son 0. Kukuk. 3 Dillon, 490. 
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BOUNDARIES. 

178. Boundaries fixed and established by compact between nations 
become conclusive upon the subjects and citizens of those nations, and 
bind their rights. Poole v. Heeger. 11 Pet, 209. 

179. The description of boundaries in a deed is to be taken most 
strongly against the grantor. Marshall v- Niles. 8 Conn. 369. Car- 
roll t). Norwood. 5 Har. & J. (Md.) 163. 

180. The word "between'' excludes the termini. Revere v. Leon- 
ard. I Mass 91. 

181. In running out patents, a line "northward" etc., means a line 
due north, etc. Jackson t). Reeves. 3 Caines, (N. Y.) 293. 

182. So the term " northerly," where there is no object mentioned 
to direct the inclination of the course towards the east or west 
Brandt «. Ogden. i Tj^Wiir^v Y.) 156. 

183. The propriwrs of adjifcent lands are tenants in common of 
the common bomidary line, afitta fence erected on the line is a fix- 
ture, in which mey have an tmqfvided interest, and for the removal 
of which neitUer can maintafh /frespass against the other. Gibson t>. 
Vaughan. 2 ^ley, (8. O)'^ 

184. A " line" in survfcyi^ and dividing grounds, means, /nVna 
faciey a mathematical line^^ithout breadth ; yet this theoretic idea of 
a line may be expfeJB^aby the facts referred to, and connected with 
the division, to mean a wall, a ditch, a crooked fence, or a hedge — a 
line having breadth. Baker v. Talbott. 6 Monr. (Ky.) 182. 

185. A course given from corner to corner is, frima facie^ to be 
intended a right line ; yet this may be explained, by other matters in 
the case, to be a curved line. Baker v. Talbott. 6 Monr. (Ky.) 182. 
See Lyons v. Ross, i Bibb, (Ky.) 466. 

186. By the use of the term "about," in describing the length of 
line in a deed of conveyance, it is understood that exact precision is 
not intended ; but if the place where the monument stood, by which 
the distance was controlled and determined, cannot be ascertained, 
the grantee must be limited to the number of rods or feet given. 
Cutts V. King, 5 Greenl. (Me.) 482. See Purinton v. Sedgley. 4 
Greenl. 286. 

187. Where the boundaries mentioned in a deed of conveyance are 
inconsistent with each other, those are to be retained which best sub- 
serve the prevailing intention manifested on the face of the deed. 
Gates V. Lewis. 7 Verm. 511. Jackson «. Sprague. Paine, 494. 
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1 88. Where plats are returned, without any actual survey made, 
and grants made pursuant to them, the general rule of construction 
is, that the most material and most certain calls shall control those 
that are less certain and less material. Newson v. Pry or. 7 Wheaton, 
7. See Thomas v. Godfrey. 3 Gill. & Johns. (Md.) 142. 

189. The least certainty in the description of land in deeds must 
yield to the greater certainty, unless the apparently conflicting de 
scriptions can be reconciled. Benedict t). Gay lord. 11 Conn. 335. 
See Massie «. Watts. 6 Cranch, 148; Cudney v. Early. 4 Paige, (N. 
Y.) 209. 

190. A mistake in the calls of a patent may be corrected by refer- 
ence to the plat and certificate of survey. The survey is a matter of 
record, and of equal dignity with the patent. Steele «. Taylor. 3 A. 
K. Marsh, (Ky.) 226. 

191. The plat is a necessary part of the surveyor's report required 
by law, and it is therefore proper evidence in ascertaining the position 
of the land, and what is iRcluded, and may serve to settle the figure 
of a survey and correct mistakes. Alexander v. Lively. 5 Monr. (Ky.) 
160. 

192. Surveys may be used to aid in supplying omissions, or in cor. 
recting mistakes in patents. Bruce v, Taylor. 2 J.J. Marsh, (Ky.) 160. 

193. Where lines are laid downpon a map or plan, and are referred 
to in a conveyance of lan^,^ the«^ourses, distances, and other particu- 
lars appearing on suchr-pUltf^wre to be as much considered the true 
description of the land conveyed as they would be if expressly re- 
cited in the deed. Davis t). Kainsford. 17 Mass. 211. See Luntv. 
Holland. 14 Mass, 149; Kennebec Purchase 0. Tiffany, i Greenl. (Me.) 
219. 

194. A conveyance of land, described as a tract surveyed for a 
particular person, passes all within the bounds of the survey. It is, 
in fact, a conveyance by reference to courses and distances, or metes 
and bounds, which are as operative to define the subject of the grant, 
as if they were included in the deed. Per Gibson, C. J., Armstrong 
V. Boyd. 3 Pa. 459. 

195. Where land is conveyed by deed referring to a plan, between 
which and the original survey there is a difference in the location of 
lines and monuments, the lines and monuments originally marked as 
such are to govern, however much they may differ from those repre- 
sented on the plan. Ripley v. Berry. 5 Greenl. (Me.) 24. Brown v. 
GsLy. 3 Greenl. 126. 
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196. Boundary may be proved by every kind of evidence which is 
admissible to establish any other fact, and when boundary is ancient, 
even reputation is admissible to prove it. Smith v. Pre wit. 2 A. K* 
Marsh. (Ky.) 158; Smith v, Nowells. 2 Litt. (Ky.) 159. Ancient repu- 
tation and possession, in regard to boundaries of streets in a town, are 
entitled to more respect in deciding on the boundaries of lots, than 
any experimental survey that may be afterwards made. Ralston «. 
Miller. 3 Rand. (Va.) 44. 

197. Where a deed gives a description, which has not acquired a 
fixed legal construction, or refers to a boundary which is variable, pa- 
rol evidence is admissible to explain the deed. Waterman v. John- 
son. 13 Pick. (Mass.) 261 

198. As where land was bounded by a pond, which by means of 
artificial works, was differently raised at different times, it was held 
that this constituted a latent ambiguity, and that parol evidence was 
admissible to show that a certain line was agreed on and understood 
at the time of the conveyance as the pond. Ibid, 

199. Where a stake and stones are referred to, as a monument, in- 
a deed or levy, parol proof is admissible to show their location, i 
Shepley, (Me.) iii. See Linscott v, Fernald. 5 Greenl. (Me.) 496* 
So also of a tree. Blake v. Doherty. 5 Wheat. 359. 

200. Where a deed calls for a' course from a point on a river, dif- 
ferent from the course of the river, and not calling for it, parol evi- 
dence is not admissible to prove that the river was the line which was 
originally run. Den t). Green. 2 Hawkes (N. C.) 218. 

201. In locating a deed upon the ground, the rule is to rely — i, 
On the actual lines originally surveyed ; 2, On lines run from ac- 
knowledged calls or corners ;, 3J On lines run according to the course 
and distance named in the deed. Avery 9. Baum. Wright , (Ohio) 

576. 

202. What are boundaries described in a deed is a question of law. 
The place of boundaries is a matter of fact. Doe v, Paine. 4 Hawks, 
(N. C.) 64. See Cockrell v. McQuinn. 4 Monr. (Ky .) 63 ; Hurley 9, 
Morgan, i Dev. and Bal. (N. C,) 425. 

203. Where the boundaries of land are fixed, known, and unques- 
tionable monuments, although neither courses, nor distances, nor the 
computed contents correspond, the monuments must govern. Per- 
nam v, Wead. 6 Mass. 131 ; Alshire t). Halse. 5 Ham. (Ohio) 534; 
Simso. Baker. Cooke, (Tenn.) 146; Calhoun 0. Wall. 2 Har. & Mc- 
Hen. (Mo.) 416. 
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204. Preference is said to be given to monuments because it is 
most beneficial to the grantee in giving him more land. Carroll v, 
Norwood. 5 Har. & J., (Md.) 163. 

/ 205. A line is to be extended to reach a boundary in the direction 
called for, disregarding the distance. Witherspoon v. Blanks, i Tay- 
lor, (N. C.) no. See Doe v. Roscoe. 3 Hawks, (N. C.) 3i. 

206. If a vendor hold two tracts adjoining, and sell a certain quan- 
tity by metes and bounds* though the deeds call for one tract, yet if 
the metes and bounds run into .the other, the purchaser shall hold ac- 
cording to the metes and bounds. Wallace v. Maxwell, i J. J. Marsh. 
(Ky.) 447. See Mundell v. Perry. 2 Gill. & Johns., (Md.) 206. 

207. Posts set up at corners, between adjoining owners of land 
control the calls for course and distance, and establish the boundary 
where they are mentioned and recognized in the deeds. Alshire v, 
Hulse. 5 Ham. (Ohio) 534. 

208. Where land is described as running a certain distance by ad- 
measurement, to an ascertained line, though without a visible boun- 
dary, such line will control the admeasurement and determine the ex- 
tent of the grant Flagg v. Thurston. 13 Pick. (N. Y.) 145. See 
Carroll v. Norwood. 5 Har. & J. (Md.) 163 ; Bates v, Tymason. 13 
Wend. (N. Y.) 300. 

209. Where the line or courses of an adjoining tract, being suffi- 
ciently established, are called up in a patent or deed, the lines shall be 
extended to them without regard to distance. Cherry v. Slade. 3 
Murph. (N. C.) 82. 

210. Where the patent calls for the lines of another patent, it must 
stop at the first intersection with the latter. Bradberry v. Hooks. 2 
Taylor (N.C.) i. 

211. Lines actually marked must be adhered to, though they vary 
from the coiu-se. McNairy v. Hightour. 2 Overt (Tenn.) 304; New- 
som V. Pryor. 7 Wheat 7. 

212. The marked trees according to which neighbors hold their 
lands, when proved, ought not to be departed from, though not 
exactly agreeing with the descriptions of boundaries in the con. 
veyances. Herbert v. Wise. 3 Call (Va.) 239. See Baxter v. Evett 
7 Monr. (Ky.) 333. 

213. A line actually marked for the survey, is to govern the boun- 
dary, although not a right line from corner to corner. Where a line 
has been marked only a part of the way, the boundary for the resi- 
due of the distance should be a direct line from the termination oi 
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the marked line to the corner called for. Cowan v, Fauntleroy. 2 
Bibb (Ky .) 261 ; Thornberry v. Churchill. 4 Monr. (Ky.) 29. 

214. If the plans and the monuments made by an original survey 
of a tract of land do not correspond, the monuments are to be resorted 
to, in order to ascertain the true location. Esmond v, Tarbox. 7 
Greenl. (Me.) 6i. 

215. And if the monuments were made by one surveyor, and the 
plans drawn afterwards by another, and the plan alone is referred to 
in the Kronveyance, yet the monuments control and govern the plan. 
md. 

216. If a patent refer to a plat annexed, and if in that plat, a water 
course be laid down as running through the land, the tract must be so 
surveyed as to include the water course, and to conform, as nearly as 
may be, to the plat, although the lines, thus run, do not correspond 
with the courses and distances mentioned in the patent ; and although 
neither the certificate of survey nor the patent calls for the water 
course- Mclver v. Walker. 4 Wheat. 444. 

217. Where a survey is referred to in a deed, the grantee takes in 
conformity thereto, although the boundaries mentioned in the deed 
would naturally exclude the land included in the survey. Lunt v, 
Holland. 14 Mass. 149. 

218. Where lots have been granted, designated by number, accord- 
ing to a plan referred to, which has resulted from an actual survey, 
the lines and corners made and fixed by that survey are to be respected, 
as determing the extent and boundary of the respective lots. Pike ©. 
Dyke. 2 Greenl. (Me.) 214. 

219. Where the call in a certificate of survey is to a tree, as the 
beginning tree of another tract of land, the party need only prove it 
to be the tree called for, and is not obliged to prove also that it is the 
beginning or other tree of the land of which it is described to be a 
boundary. Boreing «.• Singery. 4 Har. & McHen. (Md.) 398. 

220. Where a survey has been made on a warrant, and returned, 
calling for an adjoining survey, as one of its boundaries, the title of 
warrantee will extend to such adjoining survey, although the line 
actually run and marked on the ground may be a few perches from the 
line of such adjoining survey. Martz t>. Hartley. 4 Walsh (Pa.) 
261. 

221. The United States in providing for the survey of the public 
domain, established the rule, that sections of land should be held to 
contain the exact quantity returned by the Surveyor General ; so that 
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the corners of sections fixed by such survey, cannot be removed. 
Walters v. Commons. 2 Porter (Ala.) 38. 

222. In the case of sections, the government has arranged their 
boundaries, marked their lines and corners, and declared the contents ; 
and the purchaser of an entire section takes all within those limits, 
be it more or less than the quantity returned by the surveyor, but in 
the purchase of a less quantity than a section, as between the several 
holders of a section,) the contents of such several parts must be de- 
termined by reference to the entire section ; and the purchaser of a 
half or quarter section is entitled to one half or one quarter of what- 
ever the section contains. In such case, the half-mile posts or cor- 
ners are to be placed equi-distant between the comers of a section, for 
half-mile posts are not definitely fixed by law, as in the case of section 
corners. I6id. 

223. But where the objects are fixed by law for the comers of quar- 
ter sections, and can be found, they must determine the boundaries. 
Johnson v. Gresham. 5 Dana (Ky.) 543. 

224. The line of an elder survey will prevail over those of a junior 
survey, where they interfere with each other. Dorsey v- Hammond. 

I Har. &J. (Md)20i. 

225 . The proprietors of land bounded on a highway have, prima 
facie, at least, a fee in such highway, to the middle line of the road, 
subject to the easement. Chatham 9. Brainerd. 1 1 Conn. 60. 

226. But where a deed of land describes it as bounded on a road 
and sets forth metes and bounds which plainly exclude the road, no 
part of the soil and freehold passes by the grant. Tyler t). Hammond. 

II Pick. (Mass.) 193. 

227. Tenants in common of land, traversed by a town road, ex- 
changed deeds of partition, in which the land was thus described — 
** Beginning at a stake and stones on the south side of the town road," 
&c., " thence by various courses, to said road, thence, by said road, to 
the place of beginning.'* Held that the portion of land covered by 
the road did not pass, but the tenancy in common continued, subject 
to the easement as before. Sibley v. Holden. 10 Pick. (Mass.) 246. 

228. Where a deed, patent, or grant, describes a boundary from a 
a certain point down a river, the river should be considered the true 
boundary, though the course and distance are given, and they do not 
follow the river. Harramond v. M'Glaughon. i Taylor (N. C) 136; 
Reed ». Langford. 3 J. J. Marsh (Ky.) 430. 

229. A call in a grant from a mound on a river, **west up the river 



50 DECISIONS BELATINa TO 

to a stake," is in law equivalent to "with the river," and the line must 
pursue the course of the stream. Den v. Mabe. 4 Dev. (N. C.) 258. 

230. " Thence down the swamp," was held to mean " along the 
swamp." Hartfield «. Westbrook. i Hayw. (N. C.) 258. 

231. Where an ambiguity as to the location and boundaries of land 
exists on the face of a deed, the court may allow evidence dehors the 
grant to go to the jury, and this is a proper matter for their consider- 
ation. Dorsey «. Hammond. 5 Har. & J, (Md.) 201 ; Hembree 1?. 
White. 2 Overt. (Tenn.) 202; Baker 'o. Talbott. 6 Monr. (Ky.) 1S2. 

232. To prove the location and survey of a tract of land calling to 
begin at the end of one of the lines of another tract, and to run to 
and intersect other tracts, &c., and that it began at and ran to particu- 
lar places described on the plats, parol evidence of the surveyor who 
originally surveyed and located the tract of land, was admitted as legal 
and competent. Tenant i>. Hambleton. 3 Har & J. (Md.) 233. 

233. Wherever it can be proved that a line was actually run by the 
surveyor, was marked, and a corner made, the party claiming under 
the patent or deed shall hold accordingly, although there is a mista- 
ken description of the land in the patent or deed. Cherry ©. Slade. 3 
Murph. (N. C.) 82. 

234. Where corners are lost, they may be proved by reputation ; 
witnesses may be examined to show that a corner once existed, that it 
has been destroyed, and that it corresponded with the call of the entry 
or survey. McCoy v. Galloway. 3 Ham. (Ohio) 283. See Storer v. 
Freeman, 6 Mass. 441. 

235. The rule that monuments control in boundaries is however 
not inflexible; and in a case where no mistake could reasonably be 
supposed in the courses and distances, the reasons of the rule was 
held to fail, and the rule itself was not applied. Davis t). Rainsford. 
17 Mass., 207. 

236. A conveyance by metes and bounds will carry all the land 
included in them. Beldenv. Seymour. 8 Conn., 19; Jackson 9. Ives. 
9 Cow. (N. Y.) 661. Although it be more or less than is stated in 
the deed. Butler v, Widger. 7 Cow. (N. Y.) 723 ; Jackson «. Sprague, 
Paine, 494. 

237. Where a party agrees to convey a tract of land, described as 
containing a certain quantity and by boundaries, he shall convey ac- 
cording to the boundaries, and cannot withhold any excessive quan- 
tity. Lubank v. Hampton, i Dana. (Ky.) 343. 

238. When a grant calls for a stake at a given distance, and it is 
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proved that a white oak, one hundred and thirty- four poles beyond 
the distance called for, was marked as the corner, it was held that the 
white oak, though not called for in the grant, was the true corner of 
the grant. Holland v. Overton. 4 Yerg. (Tenn.) 482. 

239. An actual survey is evidence of the land granted, although 
the calls of the grant do not cover any part of the land. Garner v. 
Norris. i Yerg. (Tenn.) 63. 

240. Where a grant for 1280 acres of land was made in 1794 ^^^ 
called to begin **A quarter of a mile above the mouth of a creek at 
an ash on the bluff of the river,*' and in 1809, the land was resur- 
veyed, the surveyor beginning at the ash on the bluff, which was 
newly marked and in actual measurement, the ash was found to be 
96 poles from the mouth of the creek, it was held that this was the 
beginning corner of the tract, although it could not be proved that it 
was marked at the beginning corner upon the original survey. Gar- 
ner V, Norris. i Yerg. (Tenn.) 6i. 

241. A survey of a town by commissioners appointed for that pur- 
pose by the legislature, is conclusive as to the boundaries of lots. 
McKean t). Tait. i Overt. (Tenn.) 199. 

242. A surveyor may, by protraction in making out his plat and 
certificate, throw off lines to make the proper quantity. In such case, 
the Court will not pursue the marked lines over the lands excluded 
and protracted off. Bishop v. Arnold. Peck. (Tenn.) 366. 

243. If the surveyor, at the time of surveying a junior tract of 
land, run the elder adjoining tracts without regard to the calls therein 
or correcting the variation, then, to ascertain the beginning of the 
junior tract at any future period, the elder tracts must run without re- 
gard to the calls therein or any allowance for variation. Webb v. 
Beard, i Har. & J. (Md.) 349. 

244. An entry may be given in evidence to fix the boundaries of a 
survey. Smith v. Bnchannon. 2 Overt (Tenn.) 305. 

245. Where the original boundaries of a tract of land cannot be 
found, and it is afterwards resurveye. I, if the re-survey reasonably con- 
forms to the calls of the grant, the grantee will hold the land con- 
tained in the re-survey against the State, or persons who have entered 
the land after the re-survey. Garner v. Norris. 1 Yerg. (Tenn.) 62. 

246. If the grantee cause the lines to be run and marked in reason- 
able conformity to the calls of the grant, though they were incorrectly 
marked, yet if done in honesty and good faith, such re-marking is 
good against the State and subsequent enterers, and after the grant 



52 DECISIONS RELATING TO 

is plainly marked out, the owners thereof are estopped to claim the 
boundary they themselves have made. Davis v. Smith, i Yerg. 
(Tenn.) 496. 

247. To establish a beginning and other corners of a grant, it is not 
indispensably necessary that they should be marked, if they can be 
established by other descriptions sufficiently certain to enable the sur- 
veyor, chain-bearer, etc., to find them. Rucker t>. Vaughan. Peck 
(Tenn.) 272. 

248. When a tract of land is re-markable, and the re- marking rea- 

■ 

Eonably conforms to the grant, such re-marking is conclusive upon 
the State; and the State, the grantee, and all persons claiming subse- 
quent to such remarking are estopped from denying the lines so 
marked. Houston v. Bolton, i Yerg. (Tenn.) 481. 

249. A safe rule in questions of boundary is to compare the calls 
|n the grant with the artificial and natural marks found on the ground, 
and if there be a fitness, it is better to rely on the evidence they af- 
ford, than on the proof of loose statements about boundary. Payton 
V, Dixon. Peck. (Tenn.) 148. 

250. When lands are described in a deed or grant as bounded by a 
river not navigable, the centre of the stream is to be considered the 
boundary. Claremont v. Carlton. 2 N. Hamp., 369; Palmer v. Mul- 
ligan. 3 Caines (N. Y.) 407, 319; Hayes v. Bowman, i Rand. (Va.) 
417; Ingraham v. Wilkinson. 4 Peck. (Mass.) 268; Gavil v. Cham- 
bers. 3 Ham. (Ohio) 496; Browne v. Kennedy. 5 Har. & J. (Md) 195; 
Arnold «. Mundy. i Halst. (N. J.) i. 

251. And this rule holds though trees standing by the side of a 
river are named as the points for beginning and ending. Lunt v, 
Holland. 14 Mass., 151. 

252. It is otherwise where land is bounded on a navigable river, in 
which the tide ebbs and flows. Exparte Jennings. 6 Cow. (N. Y.) 518 ; 
Middletonv. Sage. 8 Conn., 221. 

253. One owning land, through which a mill stream flowed, 
granted all that part of it which was situated east and north of the 
stream. It was held that the boundary was the centre or thread of 
the river. Morrison t). Keen. 3 Greenl. (Me.) 474. 

254. Where land lying on each side of a river was owned by ten- 
ants in common, and they made partition of the same by assigning 
the land on one side of the river to one, and that on the other side to 
another, it was held that the thread or centre line of the river would 
form the boundary between the tracts. King v. King. 7 Mass., 496. 
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255. Grant of contiguous land by the State, and occupation under 
them, and subsequent conveyances by the grantees, referring to 
monuments not existing at the time of the original grants, are admiss- 
ible in evidence for the same purpose. Owen v. Bartholomew. 9 Pick. 
(Mass.) 520. 

256. A common practice of surveyors of land laid out by the pro- 
prietors of a town, to overrun the exact measures, is admissible to 
show that the boundaries of an ancient grant by the State, in an ad- 
jacent town, described by courses and distances, exceeded the dis» 
tances given. Ibid. 

257. Acquiescence for a long time (e. g. for eighteen years), in 
an erroneous location, is conclusive on the party making or acqui- 
escing in such location. Rockwell v. Adams. 6 Wend. (N. Y.) 469. 

258. Where a boundary is disputed between parties who own ad- 
joining tracts, and the parties employ a surveyor, who runs out the 
line, and marks it on a plat in their presence, as a boundary, after 20- 
years corresponding possession, they are concluded by it. Boyd 0. 
Graves. 4 Wheat, 513. 

259. Where the lines and boundaries of land are fixed and estab- 
lished and can be identified, a verbal agreement to fix the lines or 
boundaries different, is within the statute of frauds, and void. Nichol 
©. 8} tie. 4 Yerg. (Tenn.) 456. 

260. Bnt where there is a doubt of the identity of the dividing 
lines, the parties may establish their lines by a parol agreement. 
Houston ©. Matthews, i Yerg. (Tenn.) 116; Boyd «. Graves. 4 Wheat. 

513. • 

261. Boundaries may be proved by hearsay evidence. Boardman 

V. Reed. 5 Pet, 341 ; Jackson «. McCall. 10 Johns. (N. Y.) 377. Not 
however unless it amount to common tradition or report. Cherry v. 
Boyd. 6 Litt (Ky.) 7. 

262. The declarations of deceased persons as to boundaries of land 
are not admissible when it appears they had, from their situation, an 
interest to make the declarations. Shepherd «. Thompson. 4 N. 
Hamp., 213. 

263. Reputed boundaries are often proved by the testimony of 
aged witnesses ; and the hearsay evidence of such witnesses has been 
admitted to establish the real lines, in opposition to the calls of an 
ancient patent. Conn. «. Penn. Peters, C. C, 497. See Weems v. 
Disvey. 4 Har. & McHen. (Md.) 158. 

264. A grant calling west, north ; and east, south ; and south, east, 
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may be obviated by the marked lines and corners, and other objects 
described and found on the ground. Woods v. Kennedy. 5 Monr. 
(Ky.) 176. 

265. Evidence of the possession of settlers on adjacent tracts, in 
reference to a division line, attempted to be shown as recognized by 
one of the parties in a suit, is admissible. Rockwell v. Adams. 6 
Wend. (N. Y.) 467. 

266. The annulations in the line trees and corner trees, are evidence 
entitled to great weight. Bulor v. McCawley. 3 A. K. Marsh. (Ky.) 

576. 

267. In questions of boundary, if grants will adjoin each other 
and harmonize with old lines, it is very strong evidence that such lines 
were the lines of the grants; Bowman v. Cox. Peck, (Tenn.) 364. 

268. If a survey has been made by a public officer, a subsequent 
private survey cannot be given in evidence. The party should apply 
for a re-survey. Cecil v. Amber son. Addison, (Pa.) 359. 

269. It may be left to a jury to presume a line not called for in the 
■grant, where there is a corner marked at which such line might ter- 
minate, and a line agreeing with the g^ant extending from such cor- 
ner. Jordan v. Payne. Peck, (Tenn.) 320. 

270. If, in running the lines of a grant, one line be found 
marked, which is admit,ted or proved to be a line of the grant, and 
"which will run with a variation from the calls of the grant, if no other 
marked lines be found, the other calls should be run with the same 
variation as that found on the marked line, to ascertain the land 
granted. Sevier v. Wilson. Peck, .146; see also, Lewis ^. Harwell. 
Peck, 295. -^^ ' 

271. The rectangularlBgure will be preserved in preference to any 
other in fixing locations. Massie v. Watts. 6 Cranch, 148 ; see Holmes 
V. Trout, 7 Pet, 171. 

272. " Seventy acres, being and lying in the south-west corner" of 
a section, is a good description, and the land will be in a square. 
Walsh V. Ringer. 2 Ham. (Ohio), 327 ; see Cockrell v. McQuinn. 4 
Monr. (Ky.) 63. 

273. The proprietors of land bounded on a highway have, prima 

facie at least, a fee in such highway, ad medium filum rt'o;, subject to 

the easement. Chatham v, Brainerd. 11 Conn., 60; Jackson v. Hath. 

away. 15 Johns. (N.Y.)447; Peck v. Smith, i Conn., 103; Cortelyon 

V, Van Brundt. 2 Johns. (N. Y.) 357. 

274. A survey made by a deputy surveyor, out of his district, is 
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void, and the patentee cannot recover in ejectment, Griffith v, Tunk 
houser. Pet, C. C, 418. 

275. A survey made by one who is not an authorized deputy sur- 
veyor, but employed by the Surveyor General, is admissible in evi. 
dence, if accepted by the Surveyor General . Burd v. Seabold. 6 S 
&R. (Pa) 137. 

276. A warrant directed to one surveyor cannot be executed by 
another without his authority. Nicholas v, Holliday- 3 Yates, 399. 
The line of a survey may be extended before it is returned, where no 
injury is done to other claimants. Ibid- 

277. A survey adopted by the land office, though not made by the 
regular officer, may be read in evidence. Harris v. Monks. 2 S. & R. 

(Pa.) 557. 

278. Every presumption is to be made in favor of the regularity of 

a survey made by a sworn officer, returned into the land office and 
accepted, until,;^ecJfi{rary ifj^reved by the party who impeaches it, and 
such survev vests a legal title. Griffith v. Tunkhouser. Pet., C. C, 
418. 

279. A survey fairly made, without application of the owner, is 
binding on him. Hunter v. Meason. 4 Yeates, 107. 

280. The acts of a deputy surveyor in the course of his official 
duty, are admissible in evidence to show for whom the survey was 
made. Vincent v. Huff. 4 S. & R. (Pa.) 298. 

281. The owner of land is not prejudiced by a fraudulent survey 
or return of the deputy surveyor. Bayles v. Kelly. 10 S. & R. (Pa.) 
214. 

283. After a survey is once made and returned, the deputy sur. 
veyor cannot alter the lines on the ground of mistake ; and evidence 
of such re-survey is inadmissible. Healy v, Moul. 5 S. & R. (Pa.) 

181. 

283. If the order for a survey of land do not certainly determine 
the form in which it should be made, the survey ought to be in a 
square. Kennedy v. Payne. Hardin 10. 

284. Definite boundaries given in a deed will limit the generality 
of a term previously used, which, if unexplained, would have in- 
cluded a greater quantity of land. Allen v. Allen. 2 Shep. (Maine) 

387. 

285. In locating lands, the following rules are resorted to, and 

generally in the order stated: ist, natural boundaries; 2d, artificial 
marks; 3d, adiackit boundaries ; 4th, course and distance. Neither 
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rule, however, occupies an inflexible position ; for, when it is plain 
that there is a mistake, an inferior means of location may control a 
higher. Fulwood v, Graham, i Richardson (S. C.) 491. 

286. The admission hy a party of a mistaken boundary line, for a 
true one, has no eflfect upon his title. Crowell v, Bebee. 10 Verm., 33. 

287. A mistaken location of the line between the owners of con- 
tiguous lots is not conclusive between the immediate parties to such 
location, but as between them, it may be corrected. Colby v, Norton. 
I App. (Maine) 412. 

288. If one of such parties sees a third person take a conveyance 
for a valuable consideration, according to the monuments by him lo- 
cated, he will be concluded thereby. Ibid, 

289. In questions of boundary, long and notorious possession 
authorizes the reference of any fact which can rationally be inferred 
to make such possession consistent with the right. Norcom v. heury, 
3 Iredell (N. C.) 49. 

290. Where two persons own equal parts of a lot of land in sev- 
eralty, but not divided by any visible monuments, if both are in pos- 
session of tlieir respective parts for fifteen years, acquiescing in an 
imaginary line of division during that time, that line is thereby estab- 
lished as a divisional line. Beecher v. Parmele. 9 Verm., 352. 

291. The owners of adjoining lots of land may enter into agree- 
ment by parol to establish the boundaries of their lotSf and such 
agreement, when executed, will be conclusive against them, and all 
persons claiming under them, as to the line of said lots. Gray v. 
Berry. 9 Hamp., 473. 

292. A division line which has been agreed upon for thirty years, 
cannot be altered. Chew v. Morton. 10 Watts, (Pa.) 321. 

293. Possession of part of a tract of land, under a lease defined by 
prescribed boundaries, is not a possession of the whole tract ; it is 
only commensurate with the boundaries. Ross v, Cobb. 9 Yerg. 
(Tenn.) 463. 

294. If the summit of a mountain be, by law, made the division 
line between counties, and the mountain be not continuous, but 
breaks off, and the lands pass each other, forming an intervening val- 
ley between them, upon the one side of which the mountain is grad- 
ually sinking and terminating, and on the other side is commencing 
and rising, a line from one to the other, at or abont the place where 
the mountains acquire an equal height, is the legal dividing line; and 
no common usage or assent of the authorities of the counties would 
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alter this so as to affect the title to land elder than the usage. Beale 
V. Patterson. 3 Watts & Serg. (Pa.) 379. 

295. Every call in the description of the premises in a deed must 
be answered, if it can be done) and the intention of the parties is to be 
sought by looking at the whole and none is to be respected if all the 
parts can stand consistently together. Herrick v. Hopkins. 10 Shep. 
(Maine) 217. 

296. Where a deed describes land by its admeasurements, and, at 
the same time, by known and visible monuments, these latter shall 
govern, Mayhew v. Norton. 17 Peck, (Mass.) 357; Massengille «. 
Boyles. 4 Humph. (Tenn.) 205 ; Woods v. Kennedy. 5 Monr. (Ky.) 
174; Nelson 0. Hall, i McLean (U, S.) 5x8; Campbell v. Clark. 8 
Mis., 553. 

297. Where a deed calls for natural objects and an older survey 
line under the mistaken supposition that they correspond, if it turn 
out that they do not correspond, and the elder line can only be found 
by compass and chain, while the natural objects are clearly defined, 
the latter must govern. Hare v. Harris. 14 Ohio, 529. 

298. Where the length of a line is written across a plat which ac- 
companies a grant of land, it will not control the boundaries which 
are expressly declared in the grant. Hallett v. Doe. 7 Port. (Ala.) 
882. 

299. Each section or subdivision of a section is independent of 
any other section in the township, and must be governed by its 
marked and established boundaries. And should they be obliterated, 
a last recourse must be had to the best evidence that can be obtained, 
showing their former situation and place. Leven 0. Smith. 7 Port 
(Ala.) 428. 

300. It 18 a well settled rule that where an actual survey is made 
and monuments marked or erected, and a plan afterwards made, in- 
tended to delineate such survey, and there is a variance between the 
plans and survey, the survey must govern. Thomas v* Patten, i 
Shep. (Maine) 329. 

301. But no such rule has obtained where the survey is subsequent 
to the plan. /Btd, 

302. A survey, though ancient, made by the direction of the owner 
of the land for his own convenience, is not admissible evidence for 
him or those claiming under him. Jones c. Huggins. i Dev. (N. Y.) 
223. 

303. A conveyance of land purporting to be bounded on other 
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lands, cannot be so construed as to include the lands on which it is 
bounded. Nash d. Atherton. lo Ohio, 163. 

304. If a granted line, not originally marked by the surveyor, be 
afterwards marked by the owner of the whole or part, in good faith, 
and in reasonable conformity with the calls of the patent, such pri* 
vate marking operates as an esiopfeton all parties. Riggs d. Parke, 
I Meigs, (Tenn.) 43. 

305. What marking is bona fide, and in reasonable conformity with 
the calls of the patent, is a question of fact depending on the circum- 
stances of each case. Ibid* 

306. A grant called for a certain number of poles "to a stake, 
crossing the river." Held that the line must cross the river, though 
the distance terminated before entering it Whiteside d. Singleton, i 
Meigs, (Tenn.) 207. 

307. Where the original boundaries of private possessions have 
been destroyed or are unknown, or not well ascertained, a survey 
made by the owner, in reasonable conformity with the calls of his 
title deeds or papers, is held to be an ascertainment of the very land 
owned by him, and to conclude him on principles of public policy, 
and for the security and repose of others. Yarborough 0. Abernathy . 
I Meigs, (Tenn.) 413. 

308. if the parties know where the true line is, and by agreement 
make another, this would be a parol transfer of the land, and would 
be void by the statute of frauds. IHd, 

309. A survey must be closed in some way or other. If this can 
be done only by following the course the proper distance, then it 
would seem that distance should prevail ; but when distance falls 
short of closing, and the course will do it, the reason for observing 
distance fails. Doe v. King. 3 How. (Miss.) 125. 

310. General or directory calls must yield to special or locative 
calls. Wright «. Mabry. 9 Yerg. (Tenn.) 55. 

311. A patent embracing land not included in a survey is void as 
to the excess. Kelly «. Graham. 9 Watts, (Pa.) 116. 

312. Where a father, before making his will, marks out on the 
ground the portion he intends for each child, such marking controls 
rather than the description of the quantity of the land contained in 
the will. Such marking also controls in suits of ejectment brought 
by claimant under the children. Hunt «. Devling. 8 Watts, (Pa.) 403. 

313. A survey returned more than 21 years is presumed to be cor- 
rect Norris •. Hamilton. 7 Watts, (Pa.) 91. 
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314. Part of the description of the boundary of a tract of land con- 
tained in a grant was from a certain point "south with A B*8 line 310 
poles to C D's old corner," and A B*s line did not reach C D*8 corner, 
nor run in the direction toward it; but at the expiration of the 310 
poles on A B's line, you had to run nearly at right angles to arrive at 
C D's corner. Held that the line must be run on A B*s line 310 
poles, and then a straight line to C D's corner, as by so doing the 
whole description of the deed would be best conformed to, although 
two lines would be run, instead of one called for. Shultz v. Young. 
3lredell, (N. 0385. 

315. It is no objection to the location of a grant that the quantity 
is ascertained to be more than four times the amount stated in the 
grant, or that the lines are prolonged greatly beyond the distances, or 
that course is sometimes disregarded. Fulwood v. Graham, i Rich- 
ardson, (S. C.) 491. 

316. A grant of land bounded on a highway carries the fee in the 
highway to the centre of it, if the grantor at the time owned to the 
centre, and there are no words showing a contrary intent Johnson 
V. Anderson. 6 Shep. (Maine) 76. 

317. The title to the soil and freehold over which a highway is 
laid, is presumed to be in the owners of the adjoining land, until the 
contrary is shown. Copp v. Neal. 7 N. H., 275. 

318. Where it is the intention of parties to convey land adjoining 
a highway so as .to exclude the highway, such intention must appear 
in clear and explicit terms, otherwise the fee passes to the centre of 
the highway. Champlin v. Pendleton. 13 Conn., 23. 

319. Where a navigable stream intervenes in running the lines of 
a section the Tsurveyor stops at that point, and does not continue 
across the river. The fraction thus made is complete, and its contents 
can be ascertained. Therefore, where there is a discrepancy between 
the corners of a section as established by the United States, and the 
lines as run and marked, the latter does not yield to the former. 
Lewen v. Smith. 7 Port. (Ala.) 428. 

320. Grants by government are to be construed according to the 
common law, unless it has done some act to qualify or exclude that 
construction. Therefore, a grant by the United States of land lying 
upon the Mississippi river, without reservation, passes to the grantee 
a title to the middle thread of the current, that river not being navi- 
gable at common law. Middleton v. Pritchard. 3 Scam. (Ills.) 510. 

321. A deed of conveyance to land, bounded by a line ** to the 
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river at low water mark,** Hence, up ** the river at low water mark," 
&c . , passes no title to the land within the bed of the river. Hopkins 
V. Kent. 9 Ham. (Ohio) 13. 

322. The owner of land bordering on an ynnavigable river will 
own to the thread of the river. Ingraham v. Wilkinson. 4 Pick. 
(Mass.) 268; Greenleaf iy. Kilton. 11 N. Ham., 531; Starr z;. Child. 20 
Wend. (N. Y.) 149; Williams v. Buchanan, i Iredell, (N. C.) 535. 

323. Land formed by alluvion in a river is, in general, to be divided 
among the several riparian proprietors entitled to it, according to the 
following rule : Measure the whole extent of their ancient line on the 
river, and ascertain how many feet each proprietor owned on this line ; 
divide the newly formed river line into an equal number of parts, and 
appropriate to each proprietor as many of these parts as he owned 
feet on the old line; and then draw lines from the point at which the 
proprietors respectively bounded on the old, to the points thus deter- 
mined, or the points of division on the newly formed shore. Deer- 
field V. Arms. 17 Pick. (Mass.) 41. 

324. This rule is to be modified under particular circumstances ; 
for instance, if the ancient margin has deep indentations or sharp pro- 
jections, the general available line of the river ought to be taken, and 
not the actual length of the margin as thus elongated by the indenta- 
tions or projection, /did. 

325. A call " up the creek" means, ordinarily, a line to run with 
the creek, and not to indicate the general course of the line merely. 
Buckley v, Blackwell. 19 Ohio, so8. 

326. Whether a monument or boundary referred to in a convey- 
ance is identical with that found upon the ground, and which is sup- 
posed to answer to it, when disputed, is a question of fact for the jury. 
Doe V. Cullum. 4 Ala., 576. 

327. Parol evidence was admitted to identify the land described in 
an original grant, which was produced on the trial of an action to try 
titles and to establish the artificial and other marks referred to in the 
original plat of the land. Foreman v. Sandefur. i Brevard, (S. C.) 
474. . 

328. A dotted line upon a map is not j^er se conclusive evidence 
that the line was run, but parol evidence may be introduced to explain 
the character of such line, and prove that it was ever actually run 
and marked. Newman v. Foster. 3 How. (Miss.) 383. 

329. To prove a boundary a map which has been treated for many 
years by the proprietors and purchasers as the original map, may be 
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received in evidence. Harmer's heirs v. Morris, i McLean, (Pa.) 44. 
3'^o. But remarks made upon the 'map hy a proprietor are not evi- 
dflr x. Ibid, 

331. The declaration of a tenant, after he has aliened his right and 
interest in the land, is inadmissible evidence to prove where a line ran 
or a tree stood. Felder v, Bonnett. 2 McMuUan, (S. C.) 44. 

332. A private survey, nuide exparte^ without order of court, is in- 
admissible evidence in an action of ejectment to establish boundary. 
Surgett V, Little. 5 Smedes & Marsh, (Miss.) 319. 

333. Reputation is sufficient to prove an ancient boundary, and a 
fortiori^ an ancient judgment, establishing a boundary long acquiesced 
in, is admissible. Smith v, Schacleford. 9 Dana, (Ky.) 452 ; Nelson 
V, Hall. I McLean, 518. 

334. But such evidence must be something definite to which it can 
adhere, or be supported by proof of correspondent acquiescence or 
engagement A mere report or neighborhood reputation, unfortified 
by evidence of engagement or acquiescence, that a man's title paper 
covers certain land, is too slight and unsatisfactory to be received as 
evidence in questions of boundary. Mendenhalls v, Cassells. 3 Dev. 
& Batt. (N. C.) 49. 

335. A grantor made a deed of bargain and sale of land, describ- 
ing it by metes and bounds, and as bounded on one side by a street, 
and also as being ** the same that was set off to W.'* The lund set off 
to W. did not extend to the street, and the grantor was not seized of 
any land besides that which had been set off. Held, that the land 
which the deed purported to convey was truly described by the metes 
and bounds referred to, and that this description was not controlled by 
the subsequent reference to the land set off to W. Dana v» Middle- 
sex Bank. 10 Met. (Mass.) 250. 

336. The lines marked on the ground constitute the actual survey, 
and control the return of the surveyor, even where a natural or other 
fixed boundary is called for by the survey, though the space between 
the two is but twelve perches in breadth. Walker v. Smith. 2 Barr, 
(Pa.) 43 ; Hall v. Tanner. 4 Barr, 244. 

337. Where course and distance only are given in a deed, parol 
evidence is not admissible to show a different line by marked trees, to 
be the true one. Wynne v. Alexander. 7 Iredell (N. C.) 237. 

338. Where a deed calls for a line, by course and distance, from 
one point to another, the line must be run straight from one point to 
the other, and cannot be varied by marked trees near a straight line, 
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though the trees were marked by the parties as showing the line at 
the time the deed was made. Ibid, 

339* Where, in describing a boundary line, another known line is 
called for, and the distance gives out before reaching the line called 
for, the distance is to be disregarded. Gilchrist v, McLaughlin. 7 
Iredell, (N. C,) 310. 

340. A grant called for a line from a certain point, "thence N. 87 
degrees, W. 179 poles to a hickory, thence the courses of the swamp 
to the beginning.** The distance fell short of the swamp nine chains 
and 6fty links, and no hickory could be found, and there was no 
proof of its having been there. Held, that the line should be ex. 
tended on the course to the swamp. McPhaul v, Gilchrist. 7 Ire. 
dell, (N. C.) 169. 

341. In locating lands, marks made by the surveyor, as well as as- 
certained natural or artificial boundaries, are to prevail over course and 
distance. And it was so held, although the boundaries included 136, 
000 acres, instead of 14,900, the number called for by the deed. 
Sturgeon v, Floyd. 3 Rich. (S. C.) 80. 

342. Special or locative calls must control those which are merely 
directory and general, and no accumulation of such general calls will 
control locative calls, but the plat and certificate of survey accompa- 
nying a grant is competent evidence, and may, in connection with the 
directory calls, control the locative calls. Bell v. Hickman. 6 Humph. 
(Tenn.) 398. 

343. The great principle which runs through all the rules of loca- 
tion is that where you cannot give effect to every part of the descrip- 
tion, that which is more fixed and certain, shall prevail over that 
which is less so. Johnson v. McMillan, i Strobhart, (S. C.) 143. 

344. The rule, that natural or artificial boundaries will control dis- 
tances or courses, authorizes no other departure from the course and 
distance than such as is necessary to effectuate the apparent intent of 
the grantor. Ibid, 

345. Distances may be increased, and sometimes courses departed 
from, in order to preserve the boundary ; but the rule authorizes no 
other departure from the former than such as is necessary to preserve 
the latter. Ibid. 

346. If no principle of location be violated by closing from either 
of two points, that may be closed from, which will be more against 
the grantor, and include the greater quantity of land. Ibid, 

347. Where a boundary of land, conveyed by patent from the 



PUBLIC LANDS. 63 

United States, is described by course and distance, terminating at a 
post, and neither any marks indicating such boundary, nor any post 
indicating its termination, are to be found on the land, parol evi- 
dence that a line found marked upon the trees upon the land, 
but variant from the call of the patent, and not indicated by the 
monument called for in the patent, was the actual line surveyed, run 
and marked as such boundary by the Government Surveyor, will not 
be admitted to alter or vary the boundary, as described by course 'and 
distance in the patent. Bruckner v. Lawrence, i Doug. (Mich.) 19. 

348. In the construction of grants, both course and distance 
must give way to natural or artificial monuments or objects; and 
courses must be varied, and distances lengthened or shortened 
so as to conform to the natural or ascertained objects or boimds 
called for in the grant, but where there is nothing in the coilveyance 
to control the call for course and distance, the land must be run ac- 
cording to the course and distance given in the description of the 
premises. Ibid. 

349. If a division line between adjoining lots of land is agreed upon 
by the owners, and is so designated as to be clear and distinct, and is 
acquiesced in by the respective owners of the lots for more than fifteen 
years, they will be held bound by such line. Ackley v. Buck. 18 Vt. 

395. 

350. A parol ageement respecting a boundary, made while a party 

is an occupant without title, cannot be binding upon him after he ac- 
quires the fee. Crowell v. Maughs. 2 Gil man, (Ills.) 419. 

351. When aquestion of boundary arises, the plaintiff may give in 
evidence recovery in ejectment, twenty-five years before, by one un- 
der whom the plaintiff claims, and an abandonment thereupon by the 
defendant. Gilchrist v, McLaughlin. 7 Iredell, (N. C.) 310. 

352. In Connecticut, general reputation is admissible for the pur- 
pose of showing not only public boundaries but also the boundaries 
of land of individual proprietors. Kinney v. Farns worth. 17 Conn., 

355- 

353. Boundaries marked on the land are to govern courses and 

distances. Blaisdell v. Bissell. 6 Barr. (Pa.) 478. 

354. When the calls of a survey are all ascertained, and no resort 
to extrinsic evidence is necessary, it is for the Court to fix the boun- 
dary, but where parol evidence has to be resorted to, to identify the 
calls, the facts must be ascertained by a jury. Ott i;. Soulard. 9 Miss., 

581. 
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3H5' Where a patent contains a call for a corner and line not estab- 
lished at the time of the survey, it is not a controlling call, and will 
not govern course and distance, Galloway v. Brown. i6 Ohioi 
428. 

356. The call for the corner and line of A in a patent, is to be ta* 
ken as a call for a comer and line as established at the date of the 
survey, and not as they may be established by A in subsequently sur- 
veying his entry . Jhid, 

357. Where the owner of suburban lands lays them out into build- 
ing lots, with intersecting streets, and conveys the lots by deeds de- 
scribing the boundaries as running to and on such streets, the grantees 
will take the fee of the land in front of their respective lots to the 
centre of the streets ; and if the corporation order such streets to be 
shut up, and the grantees enclose them, the grantor cannot maintain 
ejectment for the same. Hammond v. McLaughlin, i Sandf. Sup. Ct 
Rep. (N. Y.) 323. 

358. Where a specified tract of land is sold for a gross sum, the 
boundaries of the tract control the description of the quantity it con- 
tains, and neither party can have a remedy against the other for an 
excess or deficiency in the quantity, unless such excess or deficiency 
is so great as to furnish evidence of fra\id or misrepresentation. Voor- 
hees V. De Meyer. 2 Barb. Sup. Ct. Rep. (N. Y.) 37. 

359. Where a deed described the land conveyed as commencing at 
a known monument, and running east one hundred and fifty-seven 
feet to a stake and stones, but« at the time the deed was executed there 
were no stakes and stones there, the same having been entirely re- 
moved some years before, so that no vestige of them could be discov. 
ered, it was held, that the line could not be construed to run to where 
the stake and stones formerly stood, but that the courses and distances 
must govern. Seaman v, Hogeboom. 2 Barb. Sup. Ct. Rep. (N. Y.) 

215. 

360. Where a line in a land patent is described as running **ea8t 
nortl-i-east up** a certain creek, the line is not necessarily confined to 
the meanderings of the creek, but merely indicates the general direc 
tion thereof. But when the patent proceeds to say, after giving all the 
other lines, that the land is " bounded north with the creek," this fixes 
the line of the creek as being the boundary of the land. Budd v. 
Brooke. 3 Gill. (S. C), 198. 

361 Where a line is described as running a certain distance, to a 
particular monument, and that monument has disappeared, and its 
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place cannot be ascertained, the course and distance, in the absence of 
other controlling words, must govern. Ibid. 

362. Where in a patent for land, a monument is mentioned which 
has disappeared, and which is described as being **upon a point of the 
mouth of the creek,*' the latter words are not sufficient, in the absence 
of any evidence of the spot where the monument stood, to control 
the force of the courses and distances named, in the patent. Ibid. 

363. Unintelligible plats and locations, which cannot be understood 
hy the Court or jury, should be rejected when offered in evidence to 
determine the boundaries of land. Ibid. 

364. Boundaries may be proved by parol, but only in conformity 
with the surveys, or some valid agreement or partition. May d. Bas- 
kins. 12 S. & M. (Miss.), 428, 

365. The original surveys by which the government sold its land 
and conveyed it to the purchaser, establish the rights of the parties as 
to the boundaries. No line which will vary the rights thus acquired 
can afterwards be established without consent of all parties. Ibid, 

366. So, in trespass against the defendant for removing the plain- 
tiff's fence, proof that by the government surveys the fence was on 
defendant's land cannot be affected by proof of other surveys, not con- 
forming to the government surveys. Ihid, 

2lS'j, On an indictment for a nuisance in obstructing a highway, 
parol evidence of the existence of certain ' marked trees and monu- 
ments, not called for in the survey of the road, is inadmissible to es- 
tablish, by these marks and monuments, a line of the road variant 
from that called for by the courses and distances, by which alone 
such line is designated in the survey. Moore 0. People. 2 Doug. 
(Mich.) 420. 

368. A prior cerbficate of entry, on which no patent has issued, 
gives a better title in equity than a subsequent certificate on which a 
patent has issued, and such patent title will be set aside in equity, at 
the instance of him who first entered the land. Hester 9. Kem- 
brough. 12 S. & M. (Miss.), 659. 

369. So, if the patentee in each case has recovered a judgment in 
ejectment against the first enterer, equity will enjoin all proceedings 
under the judgment Ibid, 

370. Where the same grantor conveys to two persons, to each one, 
a lot of land, limiting each to a certain number of rods from opposite 
known bounds, running in a direction to meet, if extended far enough, 
and by admeasurement the lots do not adjoin, when it appears from 
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the same deeds that it was the intention they should, a rule should be 
applied, whieh will divide the surplus over the admeasurement named 
in the deeds, ascertained to exist by actual admeasurement upon the 
earth, between the grantees, in proportion to the length of their re- 
spective lines, as stated in their deeds. Lincoln v, Edgecomb. 28 
Maine, 275. 

371. A parol agreement, fixing a dividing line of land and ascer- 
tainining its position on the ground, with possession immediately fol- 
lowing, is conclusive on the parties, and cannot be controverted ; and 
such an agreement is not within the statute of frauds. Cindsay 9. 
Springer. 4 Harring. (Del.), 547. 

372. The grantee of land, bordering on a stream not navigable, 
takes to the centre of the stream, unless there is an express reserva- 
tion confining him to the margin ; and he is entitled to recover dama^ 
ges against a party, who, to his injury, diverts the water passing over 
his land from its natural channel. Canal Trustees v. Haven. 5 Gil- 
man, (Ills.), 548. 

373. A parol agreement respecting the boundary between adjacent 
lands will not be held binding when there was a previous definite 
boundary, and where the party who sets Up such agreement had not, 
at the time it was made, a v^alid title to the land claimed by him. 
Lewallen v. Overton. 9 Humph. (Tenn.), 76. 

374. Where land is designated with certainty, in a deed, by definite 
boundaries, the further description of it, as **the land on which A re- 
sides** may be rejected as merely incidental. Bratton d. Clawson. 3 
Strobh. (S. C), 127. 

375. Where a person purchases land by metes and bounds said to 
contain a certain number of acres, more or less, he is entitled to all 
the land within the limits, whatever the number of acres may be. 
Jbtd, 

376. Commissioners were appointed to divide a tract of land be- 
tween the joint owners. They fixed the corners of the dividing land, 
and intended that the division should be by a straight line from one 
of the corners to the other; and the line was so described in their re- 
port, and so laid down on the plat which they returned to Court. In 
fact, however, the land being covered with a thick wood, the line 
which they marked was not straight. In cross actions of ejectment 
and trespass between the owners of the two tracts, it was held, that 
true division line was the line as it was intended to be, and not the 
line marked on the land. Smith v. Davis. 4 Gratt. (Va.), 5a 
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377. Where a deed conveys land by well defined boundaries, a pa- 
rol agreement, made before the execution of the deed, that other ad- 
joining land, beyond these boundaries, shall be included in it, or an 
agreement after its execution, that it shall extend, so as to include other 
adjoining lands, cannot have the effect to embrace such other lands 
within the deed. Tasley v. English. 5 GratL (Va.), 141. 

378. A plat annexed to a grant, cannot control the calls of the 
grant, where it does not lay down a natural boundary therein called 
for. Library Fund v. Clark. 9 Ired. (N. Q), 58. 

379. Where a grant began on a lake, and thence ran south a cer. 
tain distance, then again west a certain distance, then north a certain 
distance, thence east a certain distance, **with the windings of the lake 
water to the beginning," it was held, that although the distance men- 
tioned in the third line should fail before the lake was reached, yet it 
must be continued in a direct course towards the lake. Ibid. 

380. Quantity, generally, cannot control a location. Amick d. 
Holman. 13 Shobh. (S. C), 132. 

381. Where in trespass to try title, the jury have disregarded 
fixed and settled landmarks, for a purely conjectural location, a new 
trial will be granted. Ibid, 

382. A possession for 20 years of a part of the land in dispute, in 
reference to a line conflicting with another tract, of which another 
party may be also in actual possession, but outside of the disputed ter- 
ritory, maybe enough to presume the execution- of a deed conveying 
the land in dispute to the party in possession. Ibid. 

383. Where a land certificate has been located, the power of the 
land ofiice over the land is at an end, and a subsequent patent of 
the same land must yield to the certificate and location, though the 
patentee had no notice of it. Mayer 9. McCullough. i Smith, (Mo.), 

211. 

384. In such case, the party having equitable title may maintain 
a bill in Chancery, and obtain the legal title from the patentee or his 
voluntary grantee. Ibid. 

385. A boundary on a fresh water pond, which had been perma- 
nently enlarged by means of a dam at its mouth, conveys the land 
as far as the low water mark of the pond in its enlarged state. Wood 
D. Kelley. 30 Maine, 47. 

386. Twines were run by the grantees under two deeds of adjoin- 
ing tracts of land, made at the same time, on which lines, with the 
intention of conforming to the location, they soon after established 
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monuments, and continued to occupy accordingly, for more than 
twenty years. Held that the distances named in the deeds must 
yield to such location. Mosher v. Berry. 30 Maine, 83. 

387. Held also, that evidence was admissible to show that the lo- 
cation was made in conformity with an established custom and usage 
existing at the time of giving a particular measure, in locating the 
territory in question. 73. 

388. Whether a lot of land bounded on a lake, is limited to the 
margin of the lake or not, depends on the mslilner in which the lake 
was formed. Dillingham v. Smith, 30 Maine, 370. 

■ 389. . Under a devise of a lot of about one acre of land, be it more 
or less, adjoining land of B, and land of W, it was held that the 
devisee took the whole lot, although it was nearly ten acres. Bear 
' V. Bear. 13 Penn. State Rep., 529. 

390. A bank is the continuous margin where vegetation ceases ;: 
the shore is the sandy space between it and low water mark. 
McCuUough V. Wainright. 14 Penn. State Rep ,171. 

391. Evidence is admissible to determine a disputed boundary, 
that a certain tree was the corner between one of the parties and a . 
third person on the side of the tract opposite to that in dispute.. 
Mills D. Buchanan. 14 Penn. State Rep., 59. 

392. Fixed boundaries, such as marked trees, must prevail over- 
courses and distances when they differ. lb. 

393. A and B owned adjoining tracts of land, A claiming under 
a warrant dated July 23, 1773, with survey dated Dec. 9th, 1773, and 
B claiming under warrant of same date, with survey dated Dec. loth 
1773. A claimed to a chestnut oak found on the ground at the dis- 
tance named in the survey, and B claimed to a white oak on the op- 
posite side of the. survey- Both of these trees were proved to be orig- 
inal corners. It also appeared that in 1774, a chestnut was marked 
by the surveyor on the line claimed by B, and that this was much 
short of the distance named in the former surveys. Held that as 
the survey of 1774 was so ancient, and the corners claimed by A 
would destroy all the surveys, the Court could not disturb the line 
and corners fixed in 1774. Wray «. Miller. 14 Penn. State Rep.,. 
289. * 

394. Where a corner tree could not be found at the end of the 
declared distance, which was shown to have been recognized by the- 
grantors of both parties as the corners, more than fifty years before; 
it was held that it was properly left to the jury to find whether the: 
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monuments or the measurements should govern, and they having 
found for the measurements, the judgment was affirmed. Icehour 
V. Rives. lo Iredell, (N. C.) 256. 

395. Where a corner was described as being on the east side of a 
creek, and there was evidence tending to show that it was on the 
west side of the creek, it was held to be a question for the jury to 
decide on which side the corner was located. Hanser v, Belton. 20 
Iredell, 358. 

396. Where one enters upon wild lands and marks out boundaries 
with the intention of taking possession, he takes a possession co- 
extensive with the boundaries so marked. Campbell v, Thomas. 9 
B. Mon. (Ky.), 82. 

397. A certain agreement between those who owned the land 
bounded was admitted as evidence of the boundary line named 
therein against those who claimed under one of the parties to th& 
agreement, and was held to be binding on them. On* v. Foote, 
10 B. Mon. (Ky.), 387. 

398. Monuments found at the two extremes of a township line 
are entitled to no more controlling influence in determining the 
actual location of an intermediate line, than the section corners es- 
tablished along the line. But all original movements established in 
connection with the field notes and plats must be referred to in order 
to define the locality of the line. McClintock v. Rogers. 11 Ills. 279. 

399^ Quantity, although the least reliable and the last to be 
resorted to of all the descriptions in a deed, in determining the 
boundaries of the premises conveyed, may sometimes be considered 
in corroboration of other proof. Ibid. 

400. The law cannot determine whether the courses or distances 
shall govern in cases where the ascertaining of the boundaries of land 
are in question, where such courses or distances do not correspond, 
but that must be settled by concurring testimony, and the circum- 
stances of each particular case. Ibid, 

40Z. Where, as in a patent from the United States, the land is 
only described In the conveyance by numbers and quarters, the Court 
¥rill look at the plats and field notes of the public surveys, in order 
to locate the land, and these are considered as part of the patent it. 
self. Field notes must yield to actual monuments erected by the 
original surveyor, and are only to be relied on as evidence to assist in 
ascertaining the exact situation of the monuments. Ibid, 

402. Wild lands are bounded by such lines as have been run by a 
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proper authority at the time of purchase, if any ; and if none, by 
those which are afterwards so run. BuePs Lessel v, Tuley. 4 McLean 
(U. S.), 268. 

403. The mere acquiescence in a line, as a dividing line between ad- 
joining proprietors, for fifteen yeai-s, although but one of the proprie- 
tors, and perhaps neither, is in actual possession, is sufficient to estab- 
lish that line as the true line of division, if known and claimed by 
both proprietors. Brown v. Edson. 23 Vt., 435, 

404. The declarations of deceased persons who from their situa- 
tion appear to have had the means of knowledge respecting bounda- 
ries, and who had no interest to misrepresent the facts, are admissible 
in evidence. Great Falls Co. v. Worster. 15 N. H., 412. 

405. Where land Is conveyed "beginning at" and bounding on land 
of '*B,** the point of beginning and boundary is the true line of B's 
land, and not the line of B*s occupation as shown by a fence set up 
and maintained by B before and after the conveyance, with the con- 
sent of the owner of the lot conveyed, under the mistaken belief 
that such was the true line. Cleaveland v. Flagg. 4 Gushing, 
<Ma88.), 76. 

406. A grant by the legislature to numerous individuals, authoriz- 
ing them to fill up in front of their lands, the land under the water of 
-a river or bay to a fixed exterior line, is a grant, to each of the shore 
proprietors in severalty, of such right, to the extent of th^ land under 
^water in front of his own shore. O^Donnel v, Kelsey. 4 Sandf^up. 
Ct. (N. Y.), 202. 

407. The owner of a village lot bounded by a street is prima facie 
the owner to the centre of the street. Adams v. Rivers. 11 Barb. 
Sup. Ct. (N. Y.), 390. 

408. Where the owner of real estate in a village lays out a street 
and divides the land on each side of it into village lots, which 
he conveys to individuals in fee, commencing his boundary at a stake 
in the line of the highway, but not including the highway in express 
terms, the respective owners take to the centre of the highway. 
Adams v. Saratoga and Washington R. R. Co. 1 1 Barb. Sup. Ct. 

(N. Y.), 414- 

409. The grantee of a lot bounded on a public street, fritna fade^ 
takes to the centre of the street. To prevent the grant having 
this effect, there must be language expressly including the street. 

IHd. 

410. Where the question is as to the actual location of a way, as a 
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boundary, the proceedings of the surveyors of the way are admissible 
in evidence without proving the appointment of the surveyors. Ho- 
ring v» Van Houten. 2 N. J., 61. 

41 1. "Where a witness had been surveyor of the county (where land 
claimed was situated) for sixteen years, and assistant of the county 
surveyor for many years previous, and testified the beginning tree of 
a tract of land could not be found, that he had never heard of 
it, and had found the beginning by reversing the course and distance 
of the patent from another boundary, this was held sufficient evidence 
of an endeavor on the part of the party seeking to establish the lost 
beginning, by finding the position of the same. Wilson v. Intoes. 6 
Gill (Md.) 121. 

412. Thejuryisthe proper tribnnal to decide whether any and 
what variation ought to be allowed in the location of land. Ibid. 

413. Where land was described in a conveyance as bounded by ad- 
joining lots and by a street, and the quantity of ground within these 
bounds exceeded by twelve feet the measurement contained in the con- 
veyance, it was held that the boundaries governed. Pettsv. Gaw. 15 
Penn. State Rep., 218. 

414. The marks on the ground of an old survey, indicating the 
lines originally run, are the best evidence of the location of a survey, 
and if any evidence of such lines exist, it shonld be referred to the 
jury. Gratz v. Hoover. 16 Penn. State Rep., 232. 

415. Course and distance must yield to natural and artificial objects 
of description. Gaveny v, Hinton. 2 Greene (Iowa) 344. 

416. Where boundary descriptions in a deed of land disagree, and 
one is described as certain, and the other uncertain, the former must 
prevail in absence of controlling circumstances. Ricker v, Barry. 34 
Maine, 116. 

417. Evidence of the direction of an undisputed line between 
town lots is admissible to show probable direction of a disputed line 
between adjacent lots. Gibson v. Poor, i Foster (N. H.), 440. 

418. To establish a disputed line between town lots, an ancient 
plan was offered in evidence, purporting to have been made by one 
A, but without date. It appeared that said A had been many years 
previously appointed to survey the town, that the plan had been 
more than thirty years before the trial among the town records^ and 
was produced from the possession of one who was then town clerk, 
bnt whose faculties had become so impaired that no account could be 
given of the manner of its being taken from among the records. 
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Held, that the plan and the evidence concerning it were iadmissible. 
Ibid, 

419. The declaration of a former owner of land made during his 
occupation of it, and who had sfnce conveyed it by deed, that a cer- 
tain corner was one of the corners of his land, is competent evidence 
in a suit against a subsequent owner of the premises, in which the 
boundary of the land is in controversy, although it may tend to sho\y- 
that the land is less in quantity than that described in the deed. 
Hobbs V. Cram. 2 Foster, (N. H.) 130. 

420. A boundary line run out and established by a surveyor, in 
pursuance of an agreement of the parties, is conclusive upon him. 
Ibid, 

421. The declaration of a deceased person, made on the spot, is 
competent evidence to prove an ancient boundary, -when the person 
making the declaration had ^he means of knowledge, and no interest 
to misrepresent. Melvin v, Marshall. 2 Foster (N. H.) 379. 

422. Certain Indians, in a grant of land, made a reservation of a 
tract, bounded north on a line some miles in length, **running a due 
west course" from a given point. In a controversy, arising more than 
a hundred years after, between parties owning land on different sides 
of the Indian line, it was held that evidence of general tradition or 
reputation, and of the understanding- and occupation of the owners of 
land bounding on the line, and of deeds made by them, and acts of the 
legislature, referring to the line, would warrant the jury in inferring 
that a line, varying some degrees from a due west course, was located, 
laid out, and assented to and adopted by the parties ; and that, if the 
jury did so find, the line so established must be taken to be the true 
Indian line. Kellogg t;. Smith. 7 Cush. (Mass.) 375. 

423. A conveyed land to B, describing it as bounded "north on the 
line of Blandford." The line of the town of Blandford was subse- 
quently established by the act of the legislature; after which B con- 
veyed to C by a similar description. Held that the line so established 
was the northern boundary of the land included in the deed from B to 
C, and that parol evidence was inadmissible to show that, prior to this 
act of the legislature, the line of Blandford was understood and re- 
puted to be farther north than the line so established, and was defined 
by a line of marked trees, and that the deed from B to C was intended 
and understood by the paities to convey the same land included in 
the deed from A to B. Cook v, Babcock. 7 Cush. (Mass.) 520. 

424. In ascertaining the boundaries of a grant, when a point is de- 
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scribed as being a given distance from a certain other point, a direct 
line is implied, unless there be something to rebut the implication ; 
and the circumstance that both points are on the same river, has no 
tendency to destroy the implication. Slade v, Etherldge. 13 Ired. 

(N. C.) 353. 

425. What are the boundaries of a tract of land is a mere question 
of construction and for the Courtj but where a line is, and what are 
the facts, must be found by a jury. Burnett v. Thompson. 13 Iredell, 
(N. C.) 379. 

426. In the absence of satisfactory proof of marked lines and cor- 
ners, the plat and . certificate of survey accompanying the grant, will 
be evidence of the locality of the land granted. Tate v. Gray, i 
Swan (Tenn.) 73, 

427. When the boundaries of land are indefinite and uncertain, if 
run out and marked by the owner, it will be presumed, as against him, 
that it was correctly done ; this presumption, however, may be re- 
moved by proof of a mistake, and that the lines as marked vary ma- 
terially from the true lines. Cunningham v, Robertson, i Swan, 
(Tenn.) 138. 

428. The original descriptions of the subdivisions of the public 
lands, made by the Surveyor General from the field notes or books of 
the deputy surveyor, and the plats showing such subdivisions, are evi- 
dence as to their boundaries ; and duly authenticated copies of such 
descriptions and plats are also evidence. Madison City v. Hildreth. 

2 Carter, (Ind.) 274. 

429. It is doubted whether the original field notes of the deputy 
surveyors are evidence as to boundaries ; but if they are, they must 
be controlled by the descriptions and plats made by the Surveyor 
General. Ibid, 

430. A grant of land bounded by a stream, carries with it the bed 
of the stream to the centre, unless a contrary intention is clearly 
manifest from the conveyance itself. Morris v. Hill, x Mann. (Mich.) 

431. When two towns are situated on opposite sides of a river, and 
both are bounded on the river, the line between them is the centre of 
the river, measuring from bank to bank. Boscawen v, Canterbury. 

3 Foster, (N. H.) 188. 

432. Though, as a general rule, '*an admission by a party of amis- 
taken line for the true one, has no legal effect upon his title," still, a 
mutual recognition of a given line by adjoining proprietors, accom- 
panied by actual possession of one or both for the period of fifteen 
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years, will be conclusive as to their respective rights. Spaulding v, 
Warren. 25 Vt, 316. 

433. Where an actual, though erroneous,- location of a boundary 
line has been acquiesced in for a period of time sufBcient to bar an 
entry, it will not be disturbed. Smith v, McAllister. 14 Barb. (N. 

Y.) 434- 

434. If, in the description in a deed, the starting point is the cor- 
ner or side of a highway, and there is a known actual corner or side 
existing at the time of the deed, such corner, and not a corner to be 
ascertained by a survey of the road, is the corner intended by the 
deed. Smith v. The State. 3 Zabr. (N. J.) 712. 

435. Islands in rivers fall under the same rule as to the owner- 
ship of the soil and its incidents, as the soil under water does ; if not 
otherwise lawfully appropriated, they belong to the riparian proprie- 
tor on one side, or are divided in «everalty between the proprietors on 
both sides, according to the original dividing line, orfilufn aqucB^ as it 
would run if the islands were under water. The Jiium aquce is ascer- 
tained by measurement across from ordinary low water mark on one 
side to the same on the other side, without regard to the channel or 
depth of the water. When the island is appropriated, the bound- 
ary is then midway between that and the mainland. McCuUough v. 
Wall. 4 Rich. (S. C ) 68. 

436. A grant or conveyance bounded by a river, not technically 
navigable, extends to the medium filutn aqucB^ unless the terms used in 
the writing clearly denote the intention to stop short of that line. 
Ihid, 

437. In locating a plat annexed to a grant, course and distance 
were allowed to prevail under peculiar circumstances, over other and 
higher rules of location. Evans v. Weeks. 6 Rich. (S. C) 83. 

438. In a division of land between two parties, if either was de- 
ceived by the innocent or fraudulent misrepresentation of the other, 
or there was any mistake in regard to their rights, the division is not 
binding on either. Bailey v» Jones. 14 Geo., 384. 

439 When the boundary lines of a grant are fixed by the grant 
itself, the question as to what these lines are is purely one of law. 
Magee v, Hallett. 22 Ala., 699. 

440. It is competent to show by parol a boundary line fixed by the 
parties, and to identify, in the same manner, the land referred to in a 
written instrument. McCaleb 9. Pradat. 25 Miss., 257. 

44 X. Known and fixed boundaries and monuments, called for in a 
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grant or deed, control the courses and distances stated in the same in- 
strument. McGill V. Somers. 15 Mo., 80. 

442. If a deed from the government of the U. S., or an individual, 
describes land as partly bounded by a river, the river boundary will be 
adhered to, though it do not correspond with established comers 
and monuments. Shelton v. Maupin. 16 Mo., 124. 

443. If the owners of contiguous lots agree upon a dividing line 
between the lots, and use and occupy the respective lots up to this 
line, for a length of time sufficient to show their understanding and 
intention — though much less than twenty years — neither of them, or 
those claiming under them, can afterwards set up a different common 
boundary. The statute of frauds does not interfere in such a case. 
Blair «. Smith. x6 Mo., 273. 

444. It is not necessary to prove boundaries by a plat of survey or 
field notes, but they may be proved by a witness who is acquainted 
with the corners and lines run and established by the surveyor, 
though he never saw the land surveyed. Weaver «. Robinett 17 Mo., 

459- 

445. A and B owned a certain tract of land in common, of which 

A owned one-third and B two-thirds. Parties, duly authorized, set off 
B's share to him in severalty. At the time of the division, part of the 
land thus owned in common was covered by a pond of water, and 
the land set off to B was bounded by the water's edge of said pond, 
at high water mark, and included two- thirds of the common lot, ex- 
clusive of the land covered by the water, and B assented to the loca- 
tion of his share, and the line of the water's edge as his boundary, 
and went into the posssion of his share according to the location and 
line so agreed upon, and acquiesced therein for the space of about 
twenty-four years. Held, that said agreement thus executed and ac- 
quiesced in, was conclusive evidence that B's share was correctly lo- 
cated, and that the boundary mentioned was an accurate division of 
the line, and that B and his grantees were equally bound and con- 
cluded thereby. Berry «. Garland. 6 Foster (N. H.), 473. 

446. Where lands are bounded by a stream, or river not navigable 
or above tide water, the grantee takes usque JUum aquce^ unless the 
stream or river be express!}' excluded from the grant by the terms of 
the deed. Demeyer v, Legg. 18 Barb. (N. Y.) 14. 

447. In applying this principle to the construction of a deed, it 
need not be proved, in terms, that the stream was not navigable, or 
above tide water, if that fact sufficiently appears from other evidence 
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in the case, and the objection that no such proof was made, comes too 
late on a motion for a new trial, if it was not taken at the trial. 
Ibid. 

448. The iM*oprietors on the borders of Lake Champlain must be 
deemed the owners to low water mark, unless otherwise limited by 
the terms of their grants. It seems pretty well settled in New York 
that a grant bounded upon a river generally, above tide water, takes 
to the thread of the stream, sul]ject to the service of the public inter- 
est for purposes of navigation. This principle does not apply to the 
lakes. Champlain Railroad d. Valentine. 19 Barb. (N. Y.), 484. 

449. Where there are two objects or lines answering the call of a 
deed, and it appears that the grantor owns up to the first, but does 
not own the space between the two, that which the call first meets is 
the boundary. Hunt f». Francis. 5 Ind., 302. 

450. Where the description in a deed bounds land conveyed on 
one side by ^'an alley,*' and it appeared that the recorded alley differed 
in width from the alley in use, it was held that either alley would an- 
swer the description in the deed. Ibid. 

451. The intention of parties, as deduced from the circumstances 
surrounding them, may be inquired into, to fix a boundary line, where 
the description in the deed is ambiguous. Ibid^ 

452. All lands are supposed to be actually surveyed, and the in. 
tention of the grant is to convey the 'land according to that actual sur- 
vey. 16 Geo., 141. 

453. If nothing exists to control the call for courses and distances, 
the land must be bounded by the courses and distances Of the grant, 
according to the magnetic meridian; but courses and distances must 
yield to natural objects. Ibid, 

454. Whenever it can be proved that there was a line actually run 
by a surveyor, which was marked, and a corner made, the party 
claiming under the grant or deed shall hold accordingly, notwith- 
standing a mistaken description of the land in the grant or deed. 
Ibid, 

455. Boundaries and courses may be proved by hearsay, from the 
necessity of the case. Ibid. 

456. When a line has been agreed on by coterminous proprietors, 
and acquiesced in and possession of it held for eighteen or twenty 
years, the parties, and those claiming under them, are bound by it, no 
matter where the line was run. Ibid. 

457. A mistake in the course or distance, in giving the bounds of 
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a tract of land, will not be permitted to disappoint the intent 6f par- 
ties, if that intent appears from other certain facts, i Jones, Law. 

(N. C), 389. 

458. In a question of boundary, the distance called for by the deed 
must govern, unless there be some other description less liablje to mis- 
take to control it Kissam 9. Gaylord. Busbee, Law. (N. C), 116. 

459. A deed conveying land, adjoining navigable water, conveys 
the shore to low water mark, where the ebb of the sea does not extend 
beyond one hundred rods. Pike v. Monroe. 35 Maine. 309. 

460. Monuments and a line, when described as a monument, con. 
trol courses and distances. Haynes v. Young. 36 Maine, 557. 

461. Where two surveys call for each other, there can be no va- 
cancy, unless the lines marked on the ground contradict the call, and 
in such case the marked lines must govern. McGinnis v. Porter. 20 
Penn., 80. 

462. If adjoining proprietors erect a monument to conform to a 
deed under which one of them claims, that act is evidence of the 
boundaries between them or tllieir privies, although done ten years 
after the grant Gilbert v. Curtis. 37 Maine, 45. 

463. Traditionary evidence, and the diagrams, certificate, and dec 
larations of deceased persons, are inadmissible to prove the boundaries 
of estates ; otherwise in regard to boundaries that are of public inter- 
est Chapman v. Twitchell. 37 Maine, 59. 

464. In determining town lines by reference to a plan and survey, 
if these two differ, the more certain is to be followed. Wesley v. Sar- 
gent 38 Maine, 315. 

465. Where the owners of land order their surveyor to determine 
the town lines, and he fixes them erroneously on his plan, and the 
owners act ignorantly upon it, they are not bound. Ibtd. 

466. The location of a monument for one purpose has no effect 
upon a distinct question not then existing. Talbot v. Copeland. 38 
Maine, 333. 

467. In the absence of bounds, the dividing line must be run by 
aid of the measurements in the deeds, the older title receivmg its full 
measure first. Ibid, 

468. Where a fence across fiats between two farms had been kept 
up for a long series of years nearly in the same place, but not perma- 
nent and stationary, and no continued and adverse possession to the 
line of the fence for twenty years was shown, it was held that no legal 
presumption arose that it was the true boundary between the fiurms, 
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and that its location was onlj evidence to go to the jury of an agree 
ment and acquiescence of the parties in that line as the true one- 
Knight V. Coleman. 19 N. H., 1 18. 

469. Under a statute by which a stream not navigable is made the 
boundary of an incorporated territory, the centre of the stream and not 
the edge or margin is the true boundary line, and this is so, even though 
the monuments are described as standing on the margin or bank of 
the stream. Cold Spring Iron Works 9. Inhabitants of Tolland. 9 
Cush. (Mass.), 492. 

470. Courts are bound to take cognizance of the boundaries in fact 
claimed by the State, and will exercise jurisdiction accordingly. State 
V. Dun well. 3 R. I., 127. 

471. Where adjoining proprietors abut on opposite banks of a 
stream, their boundary line will follow the natural and imperceptible 
alterations in its course, but not changes caused by artificial means. 
Halsey v. McCormick. 3 Kernan (N. Y.), 296. 

472. Maintaining a fence for many years is strong but not conclu- 
sive evidence of limitation of claim to the boundary. Potts 9. Ever 
hart. 26 Penn. State Rep., 493. 

473. Where the owners of adjacent tracts of land run and staked 
oif a line, supposing it to be the true line between them, and had so. 
considered it for more than twenty years, but there was no actual pos- 
session in the case, the original rights of the parties are not thereby 
altered, and the true line being afterward ascertained and fixed, the 
respective owners will hold according to, it Carroway v. Chacey. 2 
Jones' Law Rep. (N. C), 170. 

474. A marked line of another tract, which can be established by 
its memorials, must be run, disregarding distance, when called for in 
a conveyance ; but where such line cannot be established, the distance 
run must govern. Gause v. Perkins. 2 Jones' Law Rep. (N. Y.), 
222. 

475. Where lands are conveyed bounding upon a watercouse, or 
other varying limit, and reference is also made to a plan, the date of 
the conveyance and not the date of the plan, is to be considered in de- 
termining the question of the true boundary oi the land upon the 
water limit, and the claim for alluvion. Jones 9. Johnston. 18 How. 
(N. Y.), 150. 

476. Land marked on a plat of a village or a street, which has re- 
verted by non-user, will pass by a deed of "all land not designated and 
numbered." Wanzer v. Blanchard. 3 Mich., 11. 



PUBLIC LANDS. 79 

477. In determining a boundary line, the original location of the 
line, if it is shown to have been run and marked, is to be ascertained 
by tracing in direct lines from one monument to another, whether 
the distance be greater or less. Melcher v, Merryman. 4 Maine, 
601. 

478. A party is precluded upon principles of public policy, from 
setting up or insisting upon a boundary line, in opposition to one 
which has been steadily adhered to upon both sides for more than 
forty years. Baldwin «. Brown. i6 N. Y., 359. 

479. A long acquiescence in an established boundary line is not 
merely evidence pf an original parol agreement establishing the line, 
but is ground for a direct legal inference as to the true boundary line, 
of so controlling a nature that the party is precluded from offering 
any evidence to the contrary. Ibid. 

480. Where A being in possession of lands on both sides of acer. 
tain ditch, under claims of title by deed for more than twenty years, 
made a parol agreement with B, who claimed nine acres of these 
lands upon one side of the ditch, that the ditch should constitute the 
division line between them, and B thereupon entered upon the nine 
acres, and kept possession for five years, it was held, the parol agree- 
ment to locate the boundary line did not of itself affect the true title 
to the disputed premises, and that A could recover possession. Terry 
V, Chandler. 16 N. Y., 354. 

481. A division fence of more than twenty-one years' standing, al- 
though crooked, constitutes the line between adjacent land owners, 
even though the deeds of both parties call for a straight line between 
acknowledged land marks. McCoy v. Hance. 28 Tenn. State Rep., 
149. 

482. Boundaries specified in the original patent, in the absence of 
intervening descriptions in deeds, by metes and bounds, are presumed 
to continue. Van Blarcom v. Kip. 2 Dutcher (N. J.), 351. 

483. In questions of boundary, natural landmarks, marked lines, 
and reputed boundaries, especially if known to and acquiesced in by 
the parties interested, should be preferred, when in opposition to mere 
magnetic lines, unless there was a known mistake in the marked line. 
Coles V. Wooding. 2 P. & H. (Va.), 189. 

484. Streets which are well defined and designated by some natu- 
ral or artificial monument, must govern course and distance in fixing 
the boundaries of lands ; but streets which, in the infancy of a city 
or town, are only undefined portions of land dedicated to public use, 
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themselves requiring to be located, would furnish very uncertain 
guides in arriving at the boundaries of other lands. Saltonstall v. 
Riley. 28 Ala^ 164. 

485. In determining boundaries under a grant, natural objects, as 
landmarks, are to be considered before courses and distances. Daggett 
V. Wiley, 6 Florida, 483. 

486. Where the same party becomes possessed of adjacent estates, 
the boundary line between which has previously been a subject of dis- 
pute, those claiming under him are not estopped from asserting the 
boundary line to be other than he has uniformly declared it to be. 
Uid. 

487. Hearsay evidence of ancient boundaries is admissible, when 
the lapse of time is so great as to render it difficult to prove a boun^ 
dary line by the existence of the primitive landmarks or other evi- 
dence than that of hearsay. I^d, 

4S8. Where owners of land adjoining one another agreed upon a 
boundary line, and a town was laid out by commissioners on the 
strength of this agreement, and no objection was made by either to 
these arrangements for a period of thirty years, it was held, tha^ 
these were conclusive upon them, and that parol evidence of their 
declarations and admissions was admissible to prove their agreement 
to and acquiescence in the boundary line. I did, 

489. A survey which starts from certain points and lines, not re- 
cognized as boundaries by the parties themselves, and not shown by 
the evidence to be the true points of departure, cannot be made the 
basis of a judgment establishing a boundary. Martin v, Breaux. 13 
La. Ann., 689. 

490. Parties are not bound by a consent to boundaries, which have 
been fixed under an evident error, unless perhaps by the prescription 
of thirty years. Gray v. Couvillon. 12 La. Ann., 730. 

491. To establish a conventional boundary line, different from that 
apparently indicated by a prior deed, it must appear that both the 
parties to the convention had a good title, or subsequent parties are 
not bound. Rogers v. White, i Sneed (Tenn.), 68. 

492. Where a deed contains a description of the premises conveyed, 
by distinct and definite boundaries, accompanied by a general and in- 
definite description thereof, the former governs. Nutting t. Herbert 
35 N. H., X2X. 

493. Where a description in a deed does not apply to land intended 
to be conveyed, but does apply to other land, the description in the 



PUBLIC LANDS. 81 

deed will prevail, and parol evidence of intention will not be admit 
ted. McAfFerty v. Conover. 7 Ohio (N. S.), 99. 

494. Lots adjoining on the east and west were sold by numbers and 
a plat at the same time to A and B separatelj'. The lines of division 
were not designated, but the locations were fixed by reference respect* 
ively to known and fixed monuments on the east and west. Each 
deed described the lots as of the width indicated by the plat, more or 
less. On measurement, the width thus given would not bring the 
lots together, while the plat showed they were intended to meet, and 
that the whole was intended to be sold, Held that the surplus should 
be divided between A and B in proportion to the lengths of their re- 
spective lines shown by the plat, and given in the deeds. Marsh v. 
Stephenson. 7 Ohio (N. S.)) 264. 

495. Where, in a deed conveying land, the description ran : **sec 
tion thirty-five (35) east half, and south-west quarter and east half of 
north-west quarter of section nine (9) ;" it was held that the words 
**east half*' belonged to the foregoing, and not to the following sec* 
tion, and that the deed conveyed only the east half of section thirty- 
five. Scholk V. Hosiers. 4 Iowa, 328. 

496. Where the map accompanying a grant is incorrect in its lines- 
of latitude, the grant may be located by reference to natural objects. 
United States v. Sutler. 21 Howard (U. S.), 170. 

497. In ascertaining the boundaries of surveys and patents, the 
universal rule is this : That whenever natural or permanent objects ar» 
embraced in the calls of either, these have absolute control, and both 
course and distance must yield to them. Brown v. Huger. 2x How- 
ard (U. S.), 305. 

498. Thus where a survey and patent call for a boundary to run 
down a river to its junction with another, thence up that other to a. 
certain point, the rivers must be taken to be the boundaries, and the 
courses must be disregarded, especially if one of the courses has beea 
manifestly interpolated through error. Idid, 

499. The line between adjoining owners of land may be established 
by them by parol agreement, and such agreement when executed is 
conclusive upon the parties and all claiming under them. Orr v. Had- 
ley. 36 N. H., 575. 

500. A description of land calling for **a point in Laurel Swamp'* 
as the beginning, and giving course and distance for all the rest of the 
description, is so vague that no land can be located under it Archi- 
bald f . Davis. 5 Jones' Law (N. C), 32a. 
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50X. In locating a patent of ancient date, evidence m respect to 
marked trees, though not called for on the grant, is admissible. Top- 
ping t, Sadler. 5 Jones* Law (N. C), 357. 

502. In ascertaining the lost corner or boundary of a section, which 
must be presumed, in the absence of evidence to the contrary, to have 
been established and marked in the original survey, recourse must be 
had to the unobliterated marks and corners of that survey ; the field 
notes and plat, and subsequent surveys made under their guidance, 
although such subsequent surveys are not proved to correspond, in 
every particular, with the original survey. If only a portion of one 
of the boundary lines leading to the lost corner has been obliterated, 
the remaining portion, whether straight or not as marked, must be 
considered as established ; and the corner must be presumed, in the 
absence of evidence to the contrary, to be at the point where the 
marked line, if continued, would intersect the township line. But if 
the lost corner is proved to have been at another point, the lost por- 
tion of the boundary must be ascertained by running a straight line 
from the point at which the marks disappear to that corner. Billings- 
ley «. Bates. 30 Ala., 378. 

503. The corners and boundaries of sections, as marked and run 
by the United States surveyors in their original surveys, although not 
located with mathematical precision, are established by law as the 
proper corners and boundaries, and cannot be altered or controlled by 
other surveys. Ibid. * 

504. In an action of boundary, where the titles of both parties are 
derived from the same original vendor, the calls of the titles of the 
parties as understood at the time they were made, and according to . 
the usage of the country at that time, cannot be disregarded on ac. 
count of more recent surveys made by the government, which would 
change their boundaries. Lawrence v. Burris. 13 La. Ann., 611. 

505. Where adjoining proprietors, being unable to ascertain the 
division line, agree verbally upon a certain line, the agreement is 
binding, and improvements by one up to the line is notice thereof to 
a purchaser from the other. Houston v. Sneed. 15 Texas, 307. 

506. The acquiescence of the proprietors of the adjoining lands in 
a particular line is not unfrequently referred to and received as evi- 
dence to determine their boundaries. Prior possession is notice of 
the claim of the person in possession to the purchaser of adjoining 
lands. Bolton v. Lann. 16 Texas, 96. 

507. A division line, mistakenly located and agreed on by adjoin- 
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ing proprietors will not be held binding and conclusive on them> if no 
injustice would be done by disregarding it. Menkens v» Blumenthal< 
27 Miss., 198. 

508. The corners established by the original surveyors of public 
lands under the authority of the United States, are conclusive as to 
the boundaries of sections and divisions thereof, and no error in plac- 
ing them can be corrected by any survey made by individuals or by 
a State surveyor. Arnier v, Wallace. 28 Miss., 556. 

509. A boundary may be rejected, when it is clear that it was in- 
advertently inserted, and that a tract with different boundaries was 
intended to be conveyed. Gibson v. Bogy. 28 Miss., 478. 

510. When a given quantity of land is to be laid off on a given 
base, it must be included within four lines, so that the lines proceed- 
ing from the base shall be at right angles with it, and the lines oppo- 
site the base shall be parallel to it, unless this form is repugnant to the 
entry. Massie. v. Watts. 6 Cranch (U. S.), 148; Kerr v. Watts. 6 
Wheat (U. S.) 550. 

511. A grant under a patent, of an island, byname, adding the 
courses and distances of the lines thereof, which, on resurvey, are 
found to exclude a part of the island, will nevertheless pass the whole 
island. Lodge v. Lee. 6 Cranch (U. S.), 237. 

512. Where the Supreme Court of the United States has affirmed 
the title to lands, and referred in its decree to a particular survey, it 
is not proper for the Court below to open the case for a rehearing for 
the purpose of adopting another survey. Chaires v. U. S. 3 How- 
ard (U. S.), 61 x. 

513. The Surveyor General has no right to divide a fractional sec- 
tion by arbitrary lines, so as to prevent a regular quarter-section from 
being taken, if the fraction will admit of it. Brown v. Clements. 5 
Howard (U. S.), 650. 

514. The me'^nder lines run in surveying fractional portions of the 
public lands bordering upon navigable rivers, are run, not as bounda- 
ries of the tract, but for the purpose of defining the sinuosities of the 
banks of the stream, and as the means of ascertaining the quantity of 
the land in the fraction, and which is to be paid for by the purchaser. 
Railroad Co. v. Schurmeir. 7 Wallace (U. S.), 272. 

515. In the case of sections, the government has arranged their 
boundaries, marked their lines and corners, and declared the contents; 
and the purchaser of an entire section takes all within those limits, be 
it more or less than the quantity returned by the surveyor; but in the 
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purchase of a less quantity than a section (as between the several 
holders of a section), the contents of such several parts must be de- 
termined by reference to the entire section, and the purchaser of a 
half or quarter section is entitled to one-half or one-quarter of what- 
ever the section contains. In such case, the half mile posts or cor- 
ners are to be placed equidistant between the corners of a section, for 
these half'-mile posts are not definitely fixed by law, as in the case of 
section corners. Walters v. Commons. 2 Porter (Ala.), 38. 

516. But where the objects are fixed by law for the corners of 
quarter- sections, and can be found, they must determine the bounda- 
ries. Johnson v. Gresham. 5 Dana (Ky.), 543. 

517. Where a fractional section has been subdivided under the Act 
of Congress of April 5, 1S32, and the forms and regulations prescribed 
in conformity therewith by the Secretary of the Treasury, a deficiency 
in the contents, of the section, must, as between a quarter-section and 
a residuary fraction, fall entirely on the latter, and cannot be appor- 
tioned between them. Wharton v. Littlefield. 30 Ala., 245. 

518. Unless there is some other action of government, besides the 
Surveyor General's approval of a survey on which land is designated 
as public, the title thereto cannot be disturbed, much less will such 
approval be proof that the land is public. Roubieu v. Michel . 2 La; 
Ann., 808. 

519. The Surveyor General of the United States for the State is 
the proper person to certify the township maps. Lawrence v. Grout 
12 La. Ann., 835. 

520. Township plats from the United States land office are not ad- 
missible in evidence, upon the simple certificate of the Register and 
Receiver of the land office. Walsh v. Kattenburgh. 8 Minn., 127. 

521. The Act of Congress of June 13, 181 2, confirmed to the 
towns all the public lands actually used by them as commons before 
Dec. 20, 1853, without requiring any government survey to determine 
the boundaries of such commons; those boundaries may be deter- 
mined by proof of user. Carondelet v. St. Louis. 25 Mo., 448. 

^22. The United States surveys, however, if approved by the gov- 
ernment, would he^n'ma facte evidence of such boundaries, and if ac- 
cepted by the towns, conclusive. But the survey of the common of 
one town would not be conclusive of the boundaries of an adjoining 
town which had never accepted such survey. Ibid, 

523. Under the practical construction given to the laws of the 
United States previous to 1836, United States surveys, when made 
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and approved by the Surveyors General, stood as the authorized gov- 
ernmental surveys until they were set aside by some authority hav- 
ing a right of supervision over the official action of the Surveyors 
General, although they were not transmitted to the general land office 
and did not receive the formal approval of the Commissioner, or of 
the department to which he was subordinate. Dent v, Sigersen. 29 
Mo., 489. , 

524. In re-establishing a lost quarter-post on a north and south 
section line, any deficiency in the length of such line by actual meas- 
urement, as compared with that indicated by the government survey, 
should be divided between its north and south parts in proportion to* 
their respective lengths, as indicated by the same survey, and the 
whole deficiency should not be thrown on the north half- section. 
Jones V. Kimble. 19 Wis., 429. 

525. In determining the boundary line between the quarters of a 
section, the quarter-j^st established by the government surveyors, 
must govern in all cases where its location can be ascertained. Vro- 
man v. Dewey. 23 Wis., 530. 

526. A survey of two half-quarter-sections of land, the object of 
which was to establish the corners, and which was made upon the 
principle of dividing the sections into equal parts, — held, wrong. The 
corners should have been so established as to make the interior lots 
twenty chains wide, and to throw the excess or deficiency of meas- 
urement on the exterior lots. Keesling v. Truitt. 30 Ind., 306. 

527. Where a surveyor makes and describes a new line, by courses 
and distances, his plats and field notes must show the magnetic varia- 
tion from the meridian ; but, in establishing old quarter-section cor- 
ners, it is unnecessary to ascertain the variation. Kincaid v. Dor- 
mey. 47 Mo., 337. 

528. A survey called for a tree on the bank of a river, and thence 
down the river by courses and distances to the place of beginning. 
Held, that there was no doubt of the intention of the surveyor to 
make the river a boundary, although the corners were fourteen 
perches from the river. Grant t). White. 63 Pa., 271. 

529. A junior survey overlapped two other surveys. Held, that 
without an actual possession within the lines of the other surveys by 
the holder of the junior title, the marking of lines could give no title 
under the statute of limitations. Broad Top Coal & C. Co. xk Rid- 
dlesburg Coal Co. 65 Pa., 435. 

530. Courts of equity have jurisdiction, in cases of confusion of 
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boundaries, to establish lines ; and although they never entertain a 
simple suit to fix boundaries between individuals where courts of law 
have jurisdiction, yet, when the question is connected with matters 
that require the interference of equity, as where a defendant has threat- 
ened and served a formal written notice, that he intends to remove 
ten inches of complainant's dwelling, which the defendant alleges is 
upon his land, a court of equity will« to prevent a multiplicity of suits, 
entertain jurisdiction and settle the boundaries, in order to determine 
whether the complainant is entitled to the continuance of its protec- 
tion by injunction. DeVeney v. Gallagher. 20 N. J. Eq., 33. 

531. An oral agreement fixing a dividing line between adjoining 
lands of antagonist parties, not being within the statute of frauds, may 
be enforced in equity. Jamison v. Petit. 6 Bush (Ky.), 669. 

532. An assent by one of two adjoining owners to the erection of 
a boundary fence between them, with acquiescence in such location 
of the boundary for a short time, does not amount to a parol admis- 
sion of title by the other up to such boundary ; and evidence of such 
assent is inadmissible in an action involving the title. Reed v, Mc 
Court. 41 N. Y., 435. 

533. A parol agreement between adjoining owners of land as to 
-boundary, is not within the statute of frauds, requiring agreements in 
relation to real estate to be in writing. Kellum v. Smith. 65 Pa., 86; 
Kincaid tj. Dormey. 47 Mo., 337. 

534. To constitute a practical location of a lot or boundary line, 
the mutual act and acquiescence 6f the parties is necessary. It must 
be actually located and acquiesced in for a long time, probably not less 
than twenty years. Corning t>. Troy Iron Factory. 44 N. Y., 577. 

I 535. Where there has been an honest difficulty in determining the 
lines between two neighboring proprietors, and they have actually 
agreed by parol upon a certain boundary as the true one, and have 
occupied accordingly with visible monuments or divisions, the agree- 
ment long acquiesced in will not be disturbed, although the time has 
not been sufficient to establish an adverse possession. Smiths. Ham- 
ilton. 20 Mich., 433. 

536. The boundary to lands bordering on rivers and lakes is the 
meandered line established by the government surveyors. Granger 
V, Swart. I Woolw. (U. S.), 88. 

537. Without any agreement more than is implied in their acts, if 
two persons trace their dividing line, and both recognize it as such, and 
one goes forward with the knowledge and acquiescence of the other 
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and makes valuable improvements, so valuable as to work great in- 
jury to the part}' making them, if the line be disturbed, the other will 
be estopped from afterward alleging such mistake as shall deprive the 
builder of his improvements, and especially if the party seeking to 
disturb the line knew, at the time the improvements were made, all 
that he subsequently learned, or if he had the means of knowledge. 
In such case it is not necessary to show actual fraud in the party 
estopped. Dolde v. Vodicka. 49 Mo.. 98. 

538. Running an erroneous boundary line between adjoining own- 
ers, who have no dispute as to the true line, and acquiescence in the 
erroneous line for less than twenty years, does not preclude the origi- 
nal owners or their grantees from claiming a different line. Smith v, 
McNamara. 4 Lans. (N. Y.), 169. 

539. In deciding what is the true line between adjacent lots in a 
controversy between the owners respecting boundary, stakes or mon* 
ments pointed out at the time of the purchase as the true corners by 
the person who laid out or platted the lots, will not control an actual 
survey subsequently made. Messer v. Reginnitter. 32 Iowa, 312. 

540. Lines run in accordance with the monuments fixed by the 
original government survey, must control in determining the bounda- 
ries of land, as against any subsequent survey under authority of an 
act of the legislature. Neff v. Paddock. 26 Wis., 546. 

541. The ^oces verbal of a surveyor appointed as an expert to de- 
termine a boundary line, if not authenticated, is nothing more than a 
memorandum, and is not therefore admissible in evidence as an au- 
thentic document on the trial of an action of boundary. Latiolais 9. 
Moulton. 23 La. Ann. 529. 

542. Declarations of disinterested parties, since deceased, are ad- 
missible in a controversy respecting boundaries. Evans v. Hart. 24 
Tex., III. 

543. The declarations of a former owner may be used in behalf of 
parties claiming under him. Ibid. 

544. It is necessary to the validity of an entry of land, that it be 
made with such certainty and precision that adjacent lands can be 
located without confusion of the boundaries. Wein v. Bibben. 34 
Tex., 226. 

54<;. Where a town plat calls for a section line as the boundary of 
the lots on one side, when that line becomes established, it will be- 
come the boundary line for that side of the lots. If, however, the 
plat calls for stakes or other monuments, which were beyond the sec- 
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tion line, and the person lajing out the lots owned the land platted 

and the land beyond the section line, then a purchaser of the lots so 

bounded will acquire title, as against the proprietor of the town, up to 

the monuments designated in the plat. Ambrose v. Paley. 58 Ills.» I 

506. 

546. An ancient line of division marked on the ground bj the ad- 
joining owners, and afterwards acted upon by them, will become the 
boundary between the lots, although different from the line described 
in the original deeds. Hathaway v. Evans. 108 Mass., 267. 

547. Courts will not disturb parol agreement or long acquiescence in 
a boundary line, but will encourage such settlements of disputed, con- 
flicting, or doubtful boundaries, as a means of suppressing spiteful 
and vexatious litigation. McArthur t>. Henry. 35 Tex., 801. 

548. The fact that the owner of property permits another, without 
objection, to erect a house upon his lands, and builds a division fence 
between the premises claimed and occupied by himself, and those so 
claimed and occupied by the other, will not estop him from claiming 
the latter premises, where both parties were equally ignorant in fact, 
and equally chargeable with notice, of the true boundary ; and if the 
owner gets peaceable possession of the land with the house upon ic^ 
the other cannot recover the value of such house in an action at law^ 
nor maintain trespass against the owner for entering upon the land 
and removing the house to another part of his own premises. War- 
ner V. Fountain. 28 Wis., 405. 

549. In questions of boundary, reputation in the neighborhood at 
the present day is not admissible, unless it be traditionary or derived 
from ancient soiirces, or from those who had peculiar means of know- 
ing what the reputation of the boundary was in an ancient day. 
Shuttle V. Thompson. 15 Wall. (U. S.), 151. 

550. The boundary lines of water lots fronting upon a river in such 
a manner that their side lines strike the shore at right angles with the 
middle thread of the stream, but at a different angle with the shore at 
that point, extend into the river at right angles with the thread of the 
stream, without reference to the shape of the shore. There is no dis- 
tinction between streams which are subject to easement of passage 
and those which are not; nor can the fact that the city authorities, 
under the charter, have fixed a docking line which is not parallel 
either with the thread of the stream or with the shore, have any bear- 
ing upon the determination of boundaries. Bay City Gas Light Co. 
V. Industrial Works. 28 Mich., 182. 
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551. It is competent to prove by a surveyor, that the courses and 
distances in a deed are incongruous, and that all the lines indicated 
by monuments differ in length from the deed. Ratcliffe v, Gary. 4 
Abb. (N. Y.) 

552. Where a boundary has been uniformly established by various 
judgments rendered through a considerable time, as here, thirteen 
years, a court of equity will enjoin its assailants from harassing, by a 
suit in law, those asserting it, even though such judgments did not 
relate to the same pieces of ground thereon, provided they were be- 
tween the same parties or their privies in estate. Prim v. Raboteau. 
56 Mo., 407. 

553. The duty of commissioners appointed under the Illinois act 
of 1869, "to provide for the permanent survey of lands," is to re-estab. 
lish lost comers and boundaries; they have no power to establish new 
ones. The original field-notes returned by the government survey- 

'ors should be their main guide. Section lines being frequently de- 
flected, the true corners must be tested by east and west distances 
from the recognized government comers yet standing in the same 
township, as well as by north and south distances, as given in the 
original field-notes. Martz v, Williams. 67 111., 306. 

554. If the distance between recognized government corners, as 
originally established, overruns or underruns that given in such field, 
notes, it should be dividtd fro rata between the intervening sections. 
Ibid. 

555. In a case of disputed boundary, proof that adjoining owners 
had treated as a division wall a stone wall more than twenty years old, 
is competent evidence of the true line, although the wall is not referred 
to in any deed. Coyle v. Cleary. 1 16 Mass., 208. 

556. Where two parties who owned adjacent tracts of land submit- 
ted the determination of their boundary line to referees and accepted 
the line fixed by them, but failed to describe it correctly in their deeds, 
— held, that possession for more than ten years in accordance with 
the line fixed by the referees, would bar an action by one of the par- 
ties to recover a piece incorrectly embraced in his deed. Foulke v, 
Stockdale. 40 Iowa, 99. 

557. In government surveys the line actually run by the govern* 
ment surveyors is the true line. Goodman v. Myrick. 5 Oreg., 65. 

558. A disputed boundary line may be proved by reputation, or by 
the admissions of an adverse party in interest. Shook v. Pate. 50 
Ala., 91. 



90 DECISIONS BELATING TO 

559. Recitals in ancient deeds are admissible to prove the position 
of a line from the location of which the boundary in dispute can be 
determined. Hathaway v. Evans. 113 Mass., 264. 

560. Where a survey begins "on the bank of a river," and is car- 
ried thence "to a point in the river," the river bank being straight and 
running according to this line, the tract surveyed is bounded 
by the river. It is even more plainly so when it begins at a point 
•*on the bank of the river, thence north 5 deg. east up the river, and 
bounding therewith." County of St. Clair v, Livingston. 23 Wall., 

46. 

561. Although as to public lands of the United States, a mean- 
dered line is generally considered as following the windings of a 
stream, yet the question whether it does so or not may be determined 
by evidence aliunde. The mere fact that it is run and designated upon 
the plats as a meandered line is not conclusive against the govern- 
ment. Lammers v. Nilsen. 4 Neb., 245. 

562. An entry of government land, bounded by a meandered line, 
does not include land lying at the time between such meandered line 
and the bank of the river. Ibid. 

563. In surveying swamp and overflowed lands, the county sur- 
veyor is the agent of the State, and it is his duty to connect with the 
lines of the United States survey. Mahon v. Richardson. 50 Cal., 

333- 

564. When one person owns all the warrants, they may be siu*- 

veyed in a single block by exterior lines, leaving the interior lines to 
be settled by the owner. Fritz v, Brandon. 78 Pa., 342 . 

565. A patent cures all irregularities in surveys. Ibid, 

566. A deputy surveyor's authority is exhausted by his return, 
unless there is new authority from the Surveyor General. Ibtd, 

567. The authority of the Surveyor General is not exhausted by 
the return of his deputy, until he accepts the purchase money. Ibid. 

568. Where fraictional pieces of land are patented, bounded in part 
by a stream or bayou, and there is a dispute as to the boundaries, the 
original plat or a copy thereof may be resorted to, and the lines as 
originally run will control. Where a fractional half quarter-section 
appears from a government plat made from the original field.notes of 
the survey, to have a clearly defined south line from a common cor- 
ner of certain sections, 1266 links to a bayou of the Illinois river, 
which is navigable and running thence north-westerly to the west 
line, the patentee and those claiming under him will be restricted to 
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the boundaries as shown by the plat and field notes, and the bayou 
will form a part of the boundary line. McCormick v, Huse. 78 111., 
363. 

569. The fact that the corner of a quarter of land, as found by the 
surveyors, is not in a direct line with the corresponding comers of 
other sections north and south of it without deflecting the line 
running north and south, affords np sufficient ground for not approv. 
ing their report, for the reason that, by reference to the notes returned 
by the government surveyor, it appears that many section corners on 
the lines from north to south, and vice versa^ are not on a direct line, but 
the line deflects east and west more or less. Neither is the line divi- 
ding a section always to be found in the exact centre of the section. 
Allmon V. Stevens. 68 111,, 89. 

570. The Missouri surveying act No. 30, requiring surveyors " to 
divide the excess or deflciency in length of lines, over or under the 
original length of the lines as surveyed by the deputy United States 
Surveyors, in due proportions amongst the several subdivisions,'' 
must be construed and applied, consistently with the Act of Congress 
of 1805, making an interior corner the starting point when the quar- 
ter corner of an exterior section cannot be found ; thereby always 
leaving the excess or deflciency to the quarter directly on the town- 
ship or range line. It makes no difference whether the fraction con- 
tains more or less than the number of acres shown by the govern- 
ment field notes. In interior sections, where the original corners 
cannot be found or proved, they are to be established at a point equi- 
distant from the corresponding corners of a section. Knight v. El- 
liott. 57 Mo., 317. 

571. The location of the lines of a survey is to be determined by 
the lines as actually run upon the ground, where this can be ascer- 
tained ; nor will this rule be varied because an adherence to it would 
give to the locator less land than he was entitled to by his certificate; 
nor because a call is made to run to the line of an old survey, if that 
line was never reached in the survey actually made, but the surveyor 
stopped at another line which was mistaken for it Burnett v, Bur- 
riss. 39 Tex., 501. 
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AS TO GOVERNMENT GRANTS IN GENERAL. 

572. Lands in which Indians have a right of occupancy are the 
subject of grant, and the grantee will hold them incumbered by his 
right of 09cupancy until it is legally extinguished. Clarke v. Smith. 
13 Pet. (U. 8.), 195. 

573. An Act of Congress providing for a confirmation of private 
titles held under grants from a foreign government, to land within a 
tract ceded to the United States, does not operate as a grant, for the 
title was never in the United States. Reichart v. Felps. 6 Wall., 160; 

33 !"•> 439- 

574. No prescription runs against a public right, nor is the pos- 
session and use for twenty years evidence of a grant impairing a pub. 
lie right Pierson v, Elgar. 4 Cranch. C. Ct., 454. 

575. An Act of Congress, containing provisions clearly indicating 
an intention to pass the fee in lands unconditionally and absolutely, 
operates ipsofacto^ to vest the title in the grantee. Ballance v, Tes- 
son. 12 111., 326. 

576. A grant takes effect from its date, and not from the time it is 
actually delivered to the grantee. Exparte Kuhlman. 3 Rich. (S. C.) 
Eq., 257. 

577. Uninterrupted possession of land for the following periods of 
time, has been held sufficient to raise a presumption of a grant from 
the State: 

Fifty years. Tubbs v. Lynch. 4 Harr. (Del.), 521 ; 

Jarboe v. McAtee 7 B. Mon. (Ky.). 279. 
Forty years. Doe v. Roe. 20 Ga., 467. 

Thirty-five years. Harris v. Maxwell. 4 Dev. & B. (N. C.) Law, 241. 
Thirty years. Barclay «. Howell. 6 Pet., 498. 

Hanes 'o. Peek. Mart. & Y. (Tenn.), 228. 
Twenty years. Rogers «. Mabe. 4 Dev. (N. C.) Law, 180; 

Alston V. McDowell, i McMull. (S. C), 444; 
Scales V. Cockrill. 3 Head (Tenn.), 432. 

578. A grant of land will never be presumed from lapse of time, 
unless the lapse of time be so great as to create the belief that it was 
actually made, or unless the facts in the case show that the party to 
whom it was presumed to have been made, was legally or equitably 
entitled to it Jackson v, Moore. 6 Cow. (N. Y.), 706. 

579. It is well settled law, that the extent of the presumed right is 
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determined by the user, upon which is founded the presumed grant ; 
the right granted being only co-extensive with the right enjoyed. 
Shrewsbury «. Brown. 25 Vt, 197. 

580. Public grants ar^ to be construed most favorably to the gran- 
tor, for, being made by a trustee for the public, no alienation should 
be presumed that is not clearly expressed. Hogan v. Campbell. 8 
Port. (Ala.), 9; Miner's Bank t>. United States, i Greene (Iowa), 553; 
Greene's estate. 4 Md. Ch*y, 349. 

581. A legislative grant is to be fairly and liberally construed in 
favor of the grantee. Hyman v. Reed., 13 Cal., 444^ 

582. Grants by government are to be construed according to the 
common law, unless it has done some act to qualify or exclude that 
construction. Therefore, a grant by the United States of land lying 
upon the Mississippi river, without reservation, passes to the grantee a 
title to the middle thread of the current, that river not being navigable 
at common law. Middleton v, Pritchard. 4 Ills., 510. 

583. The grant of a certain specified quantity of land, known under 
a specific name, and the locality of which is perfectly well ascertained, 
is sufficiently definite. U. S. v. Vaca. 18 How. (U. S.), $56. 

584. Under the American system of government grants of lands, 
the right of the grantee to a direct selection of the quantity granted 
is admitted, subject only to the restriction that the selection be made 
in one body and in a compact form. This right is, however, only to 
be exercised with a due regard to the prior and equitable rights of 
others. U. S. v. Armijo. 5 Wall., 444. 

585. The survey of land granted to settlers by the government 
must locate the land in as compact a form as can be reasonably done 
in conformity with the decree of confirmation, making due allowance 
for that variety of circumstances in a country, such as its physical 
features of mountains, rivers, and lakes, and the relation of the land 
to the neighboring grants, /did. 

586. The mistake of the surveyor, or secretary, who filled up a 
grant, will not prejudice the grantee. Person v. Roundtree. Mart. 
(N. C), 18. 

587. A plat annexed to a grant, cannot control the calls of the 
grant, where it does not lay down a natural boundary therein called 
for. Literary Fund v. Clark. 9 Ired. (N. C), 58. 

588. If a grant is made on a condition subsequent, and its perform- 
ance becomes impossible, by the act of the grantor, such grant be- 
comes single. U. S. v, Arredondo. 6 Pet., 691. 
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589. Contract by the State to convey lands upon the performance 
of a condition precedent by the grantees, creates a contract with par- 
ties accepting and partly performing the condition, which the legisla- 
ture cannot take away by a repeal of the granting act. Montgomery 
ZK Kasson. 16 Cal., 189. 

590. Where lands are granted by a State, upon a condition to be 
subsequently performed within a limited time, the title will remain 
valid until the State, by some legislative act, shall avail itself of a for- 
feiture. Little V. Watson. 32 Mo , 214. 

591. A grant, by a breach of condition subsequent, is not void; it 
is only voidable by those alone who made it. Weakly v. Willson. x 
Overt. (Tenn.), 370. 

592. Where a grant proposed to pass certain land, part of which 
had been already granted, — held, to be good for that part which it 
could legally pass, and void as to the rest Patterson 9. Jenks. 2 Pet, 
216. 

593. An imperfect title derived from Spain, to lands afterwards 
ceded to the United States, cannot be set up against a grant from the 
United States. U. S. t>. King. 3 How., 773. 

594. Although a void grant ot public land cannot be confirmed by 
a subsequent act between individuals, yet a legislature may by statute 
confirm a deed or grant which was absolutely void at the time of con- 
firmation. Seabury v. Field, i McAll. (Cal.), i ; Frideman v, Good- 
win. Ibidy 142. 

595. An Act of Congress, confirming a grant to the extent of a 
square league, restricts it to that quantitv, and cannot be construed 
as confirming the residue of the grant. U. S. v. King. 3 How., 773, 

596. A confirmation by Act of Congress is as fully to all intents 
and purposes a g^nt, as if it contained in terms a grant de novo. 
Fenwick v. Gill. 38 Mo., 51a 
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AS TO GRANTS OF LAND ACQUIRED BY CESSION 
FROM FOREIGN GOVERNMENTS. 

597. A grant of land of a franchise from a government which 
still continues in possession, but which has, by treaty, ceded all its 
rights in the territory in which the land lies, to another nation, is void. 
U. S. V, Reynes. 9 How., 127; U. S. v. Ducros. 15 How., 38. 

598. A party whose title to land, situated in Louisiana, was com- 
plete by grant from the Crown of Spain, while that power held do- 
minion over the country, may successfully assert his title against any 
claimant under the United States government, if the grant has not 
been rendered inoperative as an instrument of evidence, by his failure 
to exhibit it for registration as required by the Act of Congress. 
Hall V. Root. 19 Ala., 378. 

599. A grant of the United States is valid against an unconfirmed 
Spanish grant. Mullanphy v. Redman. 4 Mo., 226. 

600. By the Spanish law, a party could divest himself of title to 
his real estate by leaving it, with the intention that it should no longer 
be his property. The question of abandonment is one of fact for the 
jury. Fine v. St. Louis. 30. Mo., 166. 

' 601. A grant made by the Spanish Governor of Louisiana, in 1783, 
was held not to entitle the grantee^^ representatives to the land, be- 
cause the land was not sufficiently identified, no survey having been 
made, and because no sufficient possession had been taken under the 
grant. U. S. v, Boisdore. 11 How., 63. 

602. A grantee of land from the Spanish authorities of Louisiana, 
who did not, for thirty years or more after the grant, take possession 
of the land, nor do any act evincing an intention to comply with the 
conditions of the grant, either under the Spanish dominion or since 
the cession of Louisiana to the United States, has no claim to have it 
confirmed by the United States. U. S. v, Simon. 12 How., 433; U. 
S. V. Hughes. 13 How., i. 

603. The Governor-General of Louisiana, in 1791, made a grant of 
land to the commandant of the post of Arkansas, upon condition 
that a road and clearing should be made within one year, and an es- 
tablishment upon the road within three years. Held, that the danger 
from hostile Indians, and the fact that the grantee was commandant 
at the post of Arkansas, was no excuse for not fulfilling the condi- 
tions of the grant; and that the grantee, not having fulfilled those 
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conditions, had no title which could be enforced by the Courts of the 
United States. DeVilemont v. U. S. 13 How., 261 . 

604. A petition to the Spanish Governor of Louisiana for the 
grant of a tract of land, was referred by him to the Solicitor General 
in order to put the petitioner in possession, but no act of the Solicitor 
General thereon, and no possession by the grantee, except of a very 
small portion of the land, were proved. Held, that the subject of the 
grant was not sufficiently severed from the royal domain, to enable 
the Courts of the United States to locate it. Lecompte v, U. S. 11 
How., 115, 

605. A grant or concession made by an officer who has by law au- 
thority make it, is frima fade evidence that it is within his power. 
Winter v. U. S. Hempst. 344. Glenn t>. U. S. Ibid^ 394. 

606. The Spanish Governor of Florida had authority to issue 
grants of land, and the certificate of his Secretarv is prima facie 
evidence of the existence of such grant. U. S. v. Acosta. i How., 
24; 17 Pet, 16. 

607. Where a grant is so uncertain in its boundaries as to require 
a survey to ascertain and establish them, a survey made under the 
direction of the land commissioners, is conclusive evidence of the 
true boundaries Stanford v. Taylor. 18 How., 409. 

608. A plat of survey made by a deputy surveyor under the Span- 
ish government, with his certificate that the survey was made by him- 
self, agreeably to the order of the Surveyor General of the two Flor- 
idas, is not evidence of a complete Spanish grant, but only of an 
inchoate grant within the discretion of Congress, after the acquisition 
of title by the United States, and subject to be entirely rejected. 
Fluker %. Doughty. 15 La. Ann., 673. 

609. A survey and map, made under authority of the United 
States, is not admissible to change the survey of a Spanish grant 
made prior to October 27, 1795. Doe «. King. 4 Miss. (3 How.), 125. 

610. The land book, or livre terrien, made under authority of the 
Spanish Government, is a public record, and competent evidence. 
Wright t>. Thomas. 4 Mo., 577 ; Fine «. St. Louis Public Schools. 23 
Mo., 570. 

61 1. A certificate of confirmation of a claim issued by a recorder 
under the Act of Congress of May 26, 1824, is only prima facte evi- 
dence of the facts of the proof on which it was issued. Vasquez 0. 
Swing. 24 Mo., 31. 

612. When the claimant of lands situated within the Territory of 
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Louisiana lias appeared before the commissioner appointed under the 
Act of Congress of April 12, 1812, and presented his petition, claim* 
ing title by grant from the Spanish Government, but produced no 
written evidence of title, the petition alleging that the same been lost 
or carried away by the Spanish authorities, and the commissioner re- 
ports favorably to his claim, which is afterwards confirmed by Act 
of Congress of May 8, 1822, the title of claimant is founded upon the 
report of the commissioner and the Act of Congress confirmatory 
thereof, and not upon any supposed Spanish grant. Chastang v* Dill. 
19 Ala., 421. 

613. It cannot be objected to the confirmation of a land claim by Act 
of Congress, that the commissioner exceeded his powers by inquiring 
into and reporting upon a claim not embraced in the instructions of 
Congress, when it appears that Congress, notwithstanding, accepted 
the report and confirmed the claim. Dutilleti^. Blanchard. 14 La. 
Ann., 97. 

614. A confirmation by the United States in 1820, of a French 
grant of land in Louisiana, accepted by the claimant, must be con- 
sidered as a compromise whereby the claimant rehnquishes all right 
previously sold or confirmed by the United States to other persons. 
United States v. Roselius. 15 How., 31. . ^ 

615. Where the location and survey of an incomplete Spanish 
grant, made under the provisions of the Act of Congress confirming 
it, recognizes and adopts one of the lines of another grant, as one of 
its boundary lines, and the parties agree to such survey and location, 
the grantees and the United States are mutually bouud and estopped 
by it from disputing that line. Magee v. Doe. 22 Ala., 699. 

616. No title is vested in the claimants of land under the incomplete 
Spanish concessions until after the confirmation thereof by Congress. 
Such confirmation bestowed no title to any distinct portion of land 
severed from the public domain, unless reference was distinctly had to 
a certainly defined location described by boundaries in the claimant's 
petition. Mims v. Higgins. 39 Ala., 9. 

617. The Spanish order of survey, in Mississippi, confirmed by 
the United States, constituted a leg^l title, independent of the patent 
Winn V. Cole. Walk. (Miss.), 119. 

618. The treaty by which Louisiana was acquired by the United 
States, did not itself operate as a confirmation of claims to lands. 
Therefore, where there were opposing claims, the oldest copfirmation 
by govemtnent will prevail over all subsequent confirmations, al- 
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though the less equitable claim has been confirmed. MacKay «. Dil. 
Ion. 7 Mo., 7; Chouteau v. Eckert. 7 Mo., 16. 

619. By royal order of the goverment of Spain, dated August 22, 
1776, the northern and north-western provinces of Mexico were or- 
ganized as the '* Internal Provinces of New Spain." These included 
California. The Spanish Governors of California received authority 
to make grants of lands within limits as to quantity. United States v. 
Domingo. 19 How., 343, 347^ 

620. In 1792, California was annexed to the vice-royalty of Mexi- 
co ; but the power of granting the public lands, which had been ex- 
ercised by the Governors under Spain continued to be exercised 
under Mexico. The government of Mexico was accustomed to re- 
spect and confirm such grants. Ibid, 

621. The population being very sparse, it was the policy of the 
King of Spain, and • afterwards of the government of Mexico, to 
make liberal grants of the public lands to those who would engage 
to colonize or settle upon them. The grants were commonly made 
in square leagues, eleven of these being the usual extent. Natural 
boundaries, such as rivers, hills, and mountain ranges were deemed 
sufficiently certain. United States v. Sutherland. 19 How., 363,364. 

622. Under an act of the Mexican Congress of August 18, 1824, 
systematic regulations for colonization were framed, bearing date 
Nov. 21, 1828. They provided: 

1. That the Governors of the different departments or provinces 
might grant lands to private persons who should ask for them for the 
purpose of cultivating and inhabiting them. 

2. That every person soliciting lands should address to the Gover- 
nor a petition, showing by means of a map, the land asked for. 

3. That the Governor should proceed to make proper inquiries, and 
grant or deny the petition as the case might require. 

4. That, if the petition were granted, a document signed by the 
Governor should be given to serve as a title to the party interested. 

5. That a record should be kept of all petitions presented and grants 
made, and a quarterly report forwarded to the supreme government. 
United States v. Cambuston. 20 How., 59; rev*g i Hoffm. L.Cas. 86. 

623. The Mexican government attached very little value to these 
lands, and granted them in what now appear large quantities. When 
application was made for a grant, the question, as far as the land was 
concerned, was, whether the locality asked for was vacant and was 
public property. A sketch called a ^^deseno" accompanied the peti* 
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tion ; it was rather a map thaiv a plat of the land, and was prepared by 
the applicant. It gave, in a rude and imperfect manner, the shape and 
general outline of the land desired, with some of the more prominent 
natural objects noted on it, and a reference to the adjoining tracts 
owned by individuals, if there were any, or to such other objects as 
were supposed to constitute the boundaries. Rodrigues v. United 
States. I Wall., 582. 

624. The United States have bound themselves by a treaty (known 
as the treaty of Guadaloupe Hidalgo. 9 Stat at L., 922,) to acknowl- 
edge and protect all bona fide titles granted by the previous govern- 
ment. United States v, Sutherland. 19 How., 363, 365. 

625. The cession of California to the United States did not impair 
the rights of private property. These rights are held sacred by the 
law of nations, and protected by the treaty of Gaudaloupe Hidalgo. 
United States t;. Moreno, i Wall., 400; Beard v. Federy. 3 /<f., 478, 491. 

626. The inhabitants of California at the time of its cession to the 
United States retained all the rights in their property, by the law of 
nations; and these were further confirmed by the treaty of Guada- 
loupe Hidalgo. The term **property** thus used, as applied to lands, 
embraces all titles, legal or equitable, perfect or imperfect ; all of 
which alike the United States were obliged to protect. Legal titles 
were perfect without confirmation, but equitable titles required fur- 
ther action of the granting power for their protection, and to this end 
required to be presented to government. Teschemaker v, Thomp- 
son. 18 CaU, II ; Leese v, Clark. 2oCal , 387. 

627. Under the obligations imposed by the law of nations, and 
the stipulations of the treaty of Guadaloupe Hidalgo, the United 
States were bound not only to recognize and respect titles ac- 
quired by the inhabitants of the country under Mexican domination, 
but also to recognize and respect such equitable claims as had their 
origin in the action of the Mexican government, but were inchoate 
and imperfect at the date of the succession, and to take such steps as 
might be necessary in order to perfect the same as fully as they would 
or could have been had the sovereignty of the country remained un- 
changed. Ward V, Mulford. 32 Cal., 365. 

62S. The act of March 3, 185 1, (9 Stat, at L., 631,) was passed to 
assure to the inhabitants of California the rights secured to them by 
the treaty. It recognlres both legal and equitable rights, and should 
be administered in a liberal spirit. United States v, Moreno, i Wall., 
400. 
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629. In contesting private land claiixiB, the United States govern- 
ment does not stand upon strict rules, or exact every formality ; but 
endeavors in a spirit of liberal justice to ascertain and protect all the 
rights which may have been claimed against Mexico. United States 
V.Johnson, i Wall., 326; United States i;. Auguisola. Id.^ 352. 

630. The Courts of the United States have no discretion to reject 
or curtail the grants, or to defeat them by stringent technical terms 
of construction upon the ground that the quantity of land is excess- 
ive. United States v. Sutherland. 19 How., 363. 

631. But a claim which, at the date of the treaty of Guadaloupe 
Hidalgo was not valid as against the Mexican government, is not en- 
titled to be confirmed. United States v. Sutter. 21 How., 170; Uni- 
ted States V. Roe. 23 How., 312, rev*g. i HofFm. L. Cas., 162. 

632. For additional information upon the Mexican system of 
granting lands to encourage colonization, under which the private 
land claims in California arose and on the legislation of the United 

' States in respect thereto : See Arguello ?*. United States. 18 How., 
539; United States t;. Sutherland. 19 How., 363; United States 7;. 
Peralta. Id, 343; United States v. Sutter. 21 Id.y 170; United States 
V. Oseo. 23 How., 273, rev'g i HofFm. L. Cas., 100; United States v. 
Bolton. 23 How., 341 ; United States v. Castro. 24 How., 346; United 
States V. Knight, i Black, 227; United States x>. Valejo. Id. 541; 
United States v. Castillero. 2 /i., 17; United States t;. Wilson. Id. 
267; Rodriguez v. United States, i Wall., 582; United States «. 
Workman. Id. 745. 

633. Section 8 of the act of 1851, embraces not only inchoate or 
equitable titles, but legal titles also ; and requi es them all to undergo 
examination and to be passed upon by the Court. The object appears 
to be, to place the title to lands in California upon a stable foundation 
and to give the parties an opportunity of placing them on record in a 
manner that will prevent further controversy. In this respect it dif- 
fers from the act of 1824, under which the claims in Louisiana and 
Florida were decided. The jurisdiction of the Court in these cases 
was confined to inchoate equitable titles. Fremont v.- United States. 
17 How., 342, 353. 

634. Proceedings under the act of 185 1, do not go upon the ground 
of the applicant having a previously acquired legal claim. The ob- 
ject of the proceeding is to ascertain what land the applicant is equi. 
tably entitletl to receive, in order that the United States may grant 
the legal title pursuant to the treaty. A claim should be confirmed 
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in the case of obscure boundary, to the extent of such quantity as the 
claimant ought in equity to receive. United States v. Pacheco . 22 
How., 225, rev*g I Hofim. L. Cas., 150. 

^35- ^" proceedings to confirm a land claim under the act of 1851, 
the only question is the validity of the title. Any question as to the 
right of sovereignty in mines within the lands must be determined in 
some other proceeding ; they are not within the jurisdiction of the 
commissioners. Fremont «. United States. 17 How., 542, 565. 

636. The commissioners have, however, jurisdiction to determine 
the validity of a claim to a mining grant or privilege alleged to have 
been granted by the Mexican authorities. United States v, CastilleroJ 
2 Black. 17, 166. 

637. By the act of 185 1, th# government declares the conditions- 
under whn;h it will discharge its political obligations to Mexican 
grantees. It requires all claims to land to be presented within two 
years from that date and declares, in effect, that if, upon such presen- 
tation, they are found by the tribunal created for their consideration 
and by the Courts, on appeal, to be valid, it will recognize and confirm 
them, and take such action as will result in rendering them perfect 
titles. But it has also declared in effect, by the same act, that if the 
claims be not thus presented within the time designated by it, it will 
not recognize or confirm them, nor take any action for their protec- 
tion, but that the claims will be considered and treated as abandoned. 
Beard «. Federy. 3 Wall., 478. 

638. The provisions of the act of 1851, that all claims which are 
not presented within a specified period shall be treated as abandoned, 
is not unconstitutional, so far as it applies to grants of an imperfect 
character, and requiring further action of the political department of 
government to render them perfect. Ibid, 

639. The non presentation of a claim simply bars the rights of the 
especial claimant who fails to present ; another confirmee may have 
the benefit of the act and take the legal title. Estrada v. Murphy. 19 
Cat., 248. 

640. Where private claims to land are submitted under the act of 
185 1, the title of the United States is also submitted to the board, and 
the whole case is determined by rules of decision very different from 
those which prevail in the ordinary tribunals of the country. United 
States «. Parrott i McAll., 271. And see United States «. Auguisola. 
I Wall., 3«,2. 

641. Perfect titles to lands in Califomia, which existed at the date 
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of the treaty of Guadaloupe Hidalgo, in Mexicans then es^blished 
in California, were guaranteed to such persons by the treaty and the 
law of nations, and it was not necessary to present them for confirma- 
tion to the board of land commissioners established by Congress to 
decide upon the validity of claims to land derived from the Spanish 
or Mexican government. Minturn t>. Brower. 624 Cal., 644. 

642. Under section 15 of the act of 185 1, providing that the decree 
of confirmation and patent shall be conclusive between the United 
States and the claimants only, and shall not affect the interests of third 
persons, a patent issued upon confirmation of a claim, operates: 

1. As a quit-claim deed of the United States, taking effect by rela- 
tion from the date of filing the petition before the board of commis- 
sioners. « 

2. As a record of the action of the government upon the title of 
the claimant, as it existed upon the acquisition of the country. Beard 
V Federy. 3 Wall., 478. 

643. By such patent the government declares that the claim as- 
serted was valid under the laws of Mexico ; it was entitled to recog- 
nition and protection by the stipulations of the treaty, and might 
"have been located under the former government and it is correctly 
located now, so as to embrace the premises as they are surveyed and 
•described. As against the government, this record so long as it re- 
mains unvacated, is conclusive. And it is equally conclusive against 
parties claiming under the government by title subsequent It is in 
this effect of the patent as a record of the government, that its security 
and protection lie. Ibid. 

644. The District Court has no jurisdiction of a mere contest be- 
tween individuals as to the title to land. The act of 1851 contem- 
plates only the determination of the question whether the lands 
claimed are public domain or private property. United States 9. Mo- 
rillo. I Wall., 706. 

645. As proceedings under the act of i8si affect only the title be- 
tween the claimant of lands and the United States, and not the inter- 
ests of those persons, it is no objection that the boundary of adjoining 
lands is affected by the claim. The title may be confirmed as claimed, 
but this will be without prejudice to the rights of adjoining owners. 
United States 0. Sanchez, i Hoffm. L. Cas., 133. To nearly same ef- 
fect, Martin «. United States. Id. 146; United States v. Ortega. Id. 

135- 

646. Where one of two persons to whom a grant was made has, 
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in a former proceeding, presented an alleged deed from his co grantee, 
of the latter's interest, and obtained a confirmation of title to the en- 
tire tract, and subsequently the co-g^antee, denying the deed, proceeds 
for a confirmation of his title to one-half, ihe latter is entitled to a 
confirmation as against the United States, notwithstanding the former 
proceedings. The rights of the parties, as between themselves, are 
to be determined by the ordinary tribunals. Thurn v. United States. 
I Hoffm. L. Cas., 298. To nearly same effect, Martin v. United 
States. Id. 146. 

647. It is no objection to confirmation of a claim that some doubt 
Is thrown upon the title of the claimant, as against third persons, by 
conveyances subsequent to the grant. If the original title was good 
against the United States, it should be confirmed, and the parties left 
to litigate, between themselves, any questions which may arise upon 
the subsequent conveyance. The decree of confirmation has no ef- 
fect upon the rights of third persons; it merely determines the 
validity of the claim against the United States. Dana v. United 
States. I Hoffm. L. Cas., 87; United States d. Ball. Id. 92. 

648. A party who received a grant of land in California, while it 
was a part of Mexico, from the Mexican government, but did not 
comply with the conditions of the grant, which were that the land 
should be measured by the proper officer, and that judicial possession 
should be given to the grantee, is not one of the "third persons" men- 
tioned in section 15 of the act of 185 1. Such grantee has only an 
inchoate title to the land ; and upon the cession of California to the 
United States, the right to determine the validity, and fix the location 
of the grant passed to the United States, so that the grantee would 
be bound by a survey of the granted premises, approved by the Uni- 
ted States government. De Arguello v. Greer. 26 Cal., 615. 

649. When a claimant of land in California, produced documentary 
evidence in his favor, copied from, the archives in the office of the 
Surveyor General, and other original grants by Spanish officers, the 
presumption is in favor of the power of those officers to make the 
grants. Public acts of public officers are not presumed to be usurped. 
Fuentes v. United States. 22 How., 443 ; United States v. Domingo. 
19 How., 343; Hart v. Burnett. 15 Cal., 530; Payne v. Tread well. 16 
Id.f 220; Brown v. San Francisco. Id, 451; White v. Moses. 21 Id; 
34; Reynolds v. West, i Id-y 322; Cohaso. Raison. 3 7d., 443. 

650. Controlling power over the disposal of the public domain of 
the Mexican nation was vested in the departmental assembly, which 
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could confirm or nullify the Governor's grant. United States «. Hart- 
well. 22 How., 2S6, aff'g I Hofim. L. Cas., 207. 

651. The approval of the departmental assembly was not an essen- 
tial requisite to the vesting of an interest in the grantee. Under the 
Mexican decrees of August 18, 1824, and November 21, 1B28, it ap- 
pears that a title passed by the Governor*s grant, but its definite va- 
lidity was suspended for the approval of the assembly ; and it con- 
tinued to be suspended until that approval had been given, when the 
title became perfected. But if that was refused it did not take away» 
nor in any way qualify, the gt an tee's title, bnt only kept its final va- 
lidity in suspense until the grant had been rejected by the supreme 
government of the republic. United States v. Reading. iS How., i, 
aff'g I Hofim, L. Cas., 18; United States v, Cervantes. 18 How., 553, 
rev'g I Hoffm. L. Cas, 9; United States v. Johnson, i Wall., 326. 
And see Arguello v. United States. 18 How., 539; Loto «. Kroeder. 
i9Cal., 87; Noec. United States. 23 How., 312, rev*g i Hoffm. L. 
Cas. 162. 

652. Grants neither rejected nor confirmed, are equitable titles, 
protected by the Ireaty of Guadaloupe Hidalgo, and by the laws and 
usages of nations concerning the right of property, real and per- 
sonal, of the inhabitants of a ceded or conquered country. When 
the archives of the territories of the Californias do not show that the 
Governor's grants of land were sent to the departmental assem- 
bly, or, showing that having been sent, they were reiected, they do 
not show that after such rejection, they were not sent by the Gover" 
nor to the supreme executive government, for its final decision — the 
titles of the grantees are just what they were in their beginnings, and 
are sufficient (now that the territory has been transferred to the 
United States) for confirmation under the act of March 3d, 1851. 
United States v. Reading. 18 How., i, aff*g i Hoffm. L. Cas , 18. 

653. All the Mexican grants in colonization of land in California 
were made subject to the approval of the departmental assembly. 
Until such approval they were not definitely valid; and where no 
such approval was obtained previous to July 7, 1846, when the juris, 
diction of the Mexican authorities was displaced, and the country 
passed under the government of the United States, it remained for 
the new government succeeding to the obligations of the former govt*^ 
ernment, to complete what thus remained imperfect Beard: «. Fed^ 
cry. 3 Wall., 478; 8. P. Waterman u. Smith. 13 Cal., 373: 

654. It was the duty of the Governor, and not that of the grantee^ 
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to forward grants given by him to the departmental assembly. If he 
failed to transmit the documents, the grantee's title continued to be 
just what it was when the g^ant was given. No neglect or refusal of 
the Governor to transmit them could take from the grantee his right 
in the land, if the grant had been duly made. United States v. Read, 
ing. i8 How., J, aflf'g i Hofim. L. Gas., i8; United States v. Cervan- 
tes. i8 How., 553, rev'g i Hoffm. L. Gas., 9. 

655. Under the laws of Mexico, the Governors had not the 
power to grant more than eleven leagues of land, to any person, for 
colonization. United States v, Hartnell. i Hoffm. L. Gas., 207, 
aff'd, 22 How., 286. 

656. The colonization laws of Mexico passed in 1824 and 1828, 
forbidding the colonization of territory within twenty leagues of any 
foreign State, and within ten leagues of the sea-coast, without consent 
of the supreme executive power; Held, (following Texas decisions, 
3 Tex., 321 ; Id, 499; 5 Id, 410; 9 /</., 410, 556; 10/d., 316; i^Id., 146; 
23 Id.y 29), that the consent of the executive was essential to the va- 
lidity of a grant of lands within ten leagues of the coast. League v, 
Egery. 24 How., 264; followed in Foote v. Egery. /<?., 267. 

657. But the regulations only included grants to *' impressarios" 
who intended to introduce large colonies of foreigners. They did not 
prohibit grants of lands within those limits to natives of the country. 
United States v. Reading. 18 Hqw., i, aff*g i HoiTm. L. Gas. 18; 
United States v, Gervantes. /d., 553. 

658. In aid of a grant to a married woman, it will be presumed 
until the contrary is shown, that she had capacity to take such grant, 
notwithstanding her coverture. Reynolds «. West, i Gal., 322. 

659. Recitals in a grant that the grantee petitioned for it, for him. 
«elf and his family, do not control operative words in the grant, which 
point to him as sole grantee. Scott «. Ward, 18 Gal., 458; Berryesa 
-0. Schultz. 21 Gal., 513. 

660. Land granted under the colonization laws of Mextco to mar. 
ried men, become their separate property and no( the common prop, 
•erty of themselves and their wives. Hood v. Hamilton. 33 Gal., 698; 
see Noe «. Gard. 14 Gal., 576. 

661. Infants might take and hold lands under a Mexican grant 
Donner V. Palmer. 31 Gal., 500. 

662. No particular form of grants appears to have been required, 
and there is but little uniformity in those actually made. United 
States •. Larkin. 18 How., 559. 
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663. The doctrine of delivery, as applied to private conveyances, 
has no application to Mexican grants. The title vested the moment 
the entry in the book of records received the stamp of the last act re- 
quired completely to authenticate the instrument; and a delivery of a 
copy, though usual, was unnecessary. Donner t>. Palmer. 31 Cal., 

500- 

664. A grant of land by an alcalde, made on the same paper, and 

immediately following the grantee's petition, is valid, though the pe- 
tition was not signed by the grantee. Reynolds v. West, i Cal., 322. 

665. An inchoate title, followed by possession under Mexican ju- 
dicial authority, vests in the claimant an equitable title, which ought 
to be confirmed upon proceedings taken under the act of 185 1. Uni. 
ted States «. Enright. i Hoffm. L. Cas., 239. 

666. When the alleged grantor, or those claiming under him, have 
been in undisturbed possession for many years, and no rival claim is 
made, and it does not appear that the grant was not regular and valid, 
th6 claim may be confirmed. United States v. De Haro. 32 How., 
293; United States v. Alvisio. 23 /d., 318; United States v, Wilson. 
I Black, 267. 

667. Occupation ' merely for stock raising is very unsatisfactory 
evidence of possession and cultivation of California land in the sense 
of the Mexican colonization laws, as such occupation of public lands 
without any permission was a matter of common right. United 
States V. Teschemaker. 22 How., 392. 

668. Under the Mexican system, a grant from the Governor, .of 
land concerning whose bounds there was any uncertainty, required a 
delivery of judicial possession to complete it, which involved a sur- 
vey and location of the tract This power of locating belonged ex- 
clusively to the government, and passed, in cases where it had not 
been exercised, to the United States government, upon the general 
cession of territory under the treaty. Leese v. Clark. 18 Cal., 535. 

669. It will not be presumed that a grantee under a grant from 
government has voluntarily abandoned his land, unless the circum- 
stances are strong and unequivocal. There should be negligence, 
protracted, and susceptible of no other explanation, or some act or 
omission clearly indicating an intention to renounce and surrender 
the property. Nunez v. U. S. i HofFm. Land Cases, 191 ; U. S, v. 
Hartnell. Id, 207; 22 How., 286; Armijo v. U. S. 1 Hoffm. Land 
Cases, 248. 

670. The doctrine of abandonment has no application where the 
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possessor has actually a title by grant. Ferris v, Coover. lo Cal., 

589. 

671. The omission from a Mexican grant for colonization, of the 

usual conditions requiring cultivation and inhabitancy, and a eon- 
struction of a house within a year, does not affect the validity of the 
grant. U. S. v. Yorba. i Wall., 412; U. S. v, Larkin. 18 How., 539. 

672. Negligence in respect to conditions annexed to the grant, 
does not, of itself, always forfeit the grantee's right. It subjects the 
land to be denounced by another, but the conditions do not declare 
the land forfeited to the State upon the failure of the grantee to per- 
form them. These grants were usually intended to stimulate the 
grantee to prompt action in settling and colonizing the land, by mak- 
ing it open to appropriations by others, in case of his failure to per- 
form them. But, as between him and the government, there is noth- 
ing in the language of the conditions, taking them all together, nor 
in their evident object and policy, which would justify the Court in 
declaring the land forfeited to the government, where no other per- 
son sought to appropriate them, and their performance was not un- 
reasonably delayed. Fremont v. U. S. 17 How , 542, 560. 

673. Although the grantee of lands from the Mexican govern, 
ment of California did not comply with some of the conditions pre- 
scribed in the grant, yet if there was no denouncement or re-grant 
under the former government, and the grantee has remained in quiet 
possession, the title should be confirmed. U. S. v. Fremont. 17 How. 
560; U. S.D. Reading. 18 How., i, 6; U. S. «. Vaca. 18 How., 556. 

674. Where a grantee was absolutely prevented by a disturbed 
state of the country from making a survey, or building a house on 
the land, or otherwise complying with the conditions of his grant 
within the time limited, this may be a sufficient excuse for delay. 
Ihid,, and U. S. v. Larkin. 18 How., 559. 

675. When the conditions remained unfulfilled for several years, 
and there was no approval by the Mexican authorities, — Held, that 
the claimant was not entitled to confirmation. U. S. v. Roe. 23 
How., 313; see Clarkson «. Hanks. 3 Cal., 47. 

676. The Courts of the United States will not enforce a condition 
to a Mexican grant made before the conquest of California, or a pro- 
vision of Mexican law restricting the grantee from conveying the 
land except to a Mexican citizen. U. S. v. Fremont. 17 How., 542, 

563. 

677. Written documentary evidence, no matter how formal and 
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complete, or how well supported by the testimony of witnesses, if 
coming from private hands, is insufficient to establish a Mexican 
grant, if there is nothing in the public records to show that record 
evidence ever existed. Peralta v. U. S. 3 Wall., 434. 

678. The absenoe from the Mexican archives of evidence sup. 
porting the alleged grant, creates a presumption against the validity 
of such a grant so strong that it can be overcome, if at all, only by 
the clearest proof of its genuineness, accompanied by open and con- 
tinued possession of the premises. Pico «. U. S. 2 Wall., 279. 

679. In respect to grants made since the act of August, 1824, and 
regulations of 1828, it will not be presumed that the necessary steps 
were taken, where the requisite facts do not appear by the documen- 
tary evidence. The Court must look to these laws both for the power 
to grant, and for the mode and manner of its exercise; and they must 
be substantially complied with, except so far as modified by the 
usages and customs of the government under which the titles are 
derived, the principles of equity and the decisions of this Court. U. 
S. D. Cambuston. 20 How., 59; Fremont v. U. S. 17 How., 542; 
Fuentes v. U. S. 22 How., 443, 460. 

680. If the claimant can show satisfactorily that a grant was made 
in conformity to law, and recorded, and that the record has been lost 
or destroyed, he will be permitted to give secondary evidence of its 
contents. Peralta t/. U. S. 3 Wall., 434; U. S. v. Teschen^aker. 22 
How., 392. 

681. What secondary evidence is necessary when the original re- 
cord cannot be produced. U. S. v. Bolton. 23 How., 341. 

682. Non-production of the grant does not necessarily affect the 
right of the claimant to confirmation, when loss of the grant is 
proved, and long and notorious occupation of the land is shown to 
have existed. U. S. v, Sutter. 21 How., 170; U. S. «. Castro. 24 
How., 346. 

683. Although the only description given ot the lands granted is 
that the grantee is entitled to a certain quantity, e. g^ ten leagues, to 
be surveyed within certain boundaries, the grant will convey an im- 
mediate interest. Such a description of the tract is sufficiently spe- 
cific, except as against a person to whom a subsequent grant may 
have been made by specific boundaries, before a survey by the first 
grantee. As between him and the government, a vested interest in 
the quantity of land described in the grant passed to him by the ex- 
ecution of it. A grant by government of a certain quantity of land, 
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to be afterwards surveyed within a certain territory, vests in the 
grantee an immediate interest. The general gift becomes a particu. 
lar gift when the survey is made. ,Fj»mont «. U. S. 17 How., 542: 
* U. S. V, Vaca. 18 How., 556. 

684. A grant described the land by boundaries and then stated the 
area, with the usual reservation of the surplus for the use of the na- 
tion ; it was confirmed to the extent of the area specified, though that 
did not extend to the boundaries mentioned. Gonzales «. U. S. 22 
How., 161. 

685. The petition to the Governor for a grant and his concession 
must be taken together, to determine what was intended to be granted. 
Yontz v,V,S, 23 How., 495. 

686. When a grant expresses no intention to limit the quantity of 
land embraced within the given boundaries, the extent of the grant 
within such boundaries is only limited by the power of the Governor 
under the colonization law of 1824. ' United States v. Pico. 5 Wall., 

536. 

687. If there is any doubt of the intention of the Governor to cede 
all the land contained within the boundaries designated, it may be re- 
moved by considering what judicial possession was delivered to the 
grantees. This proceeding involved an ascertainment and settlement 
of the boundaries of the granted land by the proper officers of gov- 
ernment, specially designated for that purpose, and had all the force 
and efficacy of a judicial decree. It bound the former government, 
and is equally binding upon the officers of our government INd, 

688. When the United States and the claimant to whom a Mexi- 
can grant has been confirmed are both satisfied with its location, any 
other person who seeks to contest such a location must show some 
title, legal or equitable, to some part of the land covered by the sur- 
vey, before the Court will disturb it at his instance or in his alleged 
interest Dehon v. Bernal. 3 Wall., 774. 

689. That the right of selecting a location within the boundaries 
described in the grant, rests with the grantees : See United States v. 
Pacheco. 2 Wall., 587; compare Rodriguez v. United States, i Wall., 
582. 

69a Validity of a claim determined, in a case depending on a 
Mexican grant, and a subsequent grant from the city of San Francis- 
co, and upon the laws of the United States regulating military reser. 
vations. Grisar v. McDowell. 6 Wall, 363. 

691. A claim may be presented in the name of the original gran- 
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tee, instead of that of present parties in interest United States v, 
Sutter, a I How,, 170; United States •. Cavilland. i Black, 339; Uni- 
ted States V. Grimes. 2.1d.j 610. 

692. Until a decision of the District Court confirming the claim to 
lands in California, has been followed by a survey and the issuing of 
a patent under the decree, no legal title is vested in claimant, such as 
he can set' up in ejectment founded on a patent, Greer «. Meses. 24 
How., 268; Singleton v. Fouchard. i Black, 342. 

693. Where the grants of the Mexican Governors were for a cer- 
tain specified quantity of land lying within exterior boundaries, em- 
bracing a much larger tract, and in relation to the measurement and 
segregation of which no proceedings were ever taken by the former 
government, — Held, that a confirmation of the claim was only a de- 
termination of the right of the claimant to have a specified quantity 
set apart to him out of the general tract The duty of the board was 
discharged by a confirmation of the claim in the general terms of the 
grant, leaving the specified quantity designated to be surveyed and 
laid off by the proper officers of the government With the surveys 
following the decrees of the board, rendered before the act of June 
14, i860, the District Court had nothing to do. United States v. Sep- 
ulveda. i Wall., 104. 

694. A decree of confirmation by the commissioners and the Dis- 
trict Court, settles the title against a purchaser from the plaintiff's 
tenant Rose t;. Davis. 11 Cal., 133. 

695. Surveys of land embraced in Mexican grants, should be made 
in the mode prescribed by the laws of the United States. Fremont 
V, United States. 17 How., 562, 565. 

696. Surveys must conform reasonably to boundary lines designa- 
ted in the decree. United States v. Halleck. i Wall., 439; Fossat's 
Case. 2/(2., 649; Dehon v. Bernal. 3 Id.y 774; United States «. Sepul- 
veda. I Id.y 104; Graham®. United States. 4/1^., 259; Castro «. Hen- 
dricks. 23 How., 438. 

697. The decree of confirmation and the survey are the essential 
acts, and the title dates from them ; the patent is only evidence of a 
pre-existing title made perfect by these acts, and it is not the only 
evidence of them. Waterman «. Smith. 13 Cal., 373 ; Moore •. Wil- 
kinson. Id^ 478 ; Mahoney v. Van Winkle. 33 Id*^ 448. 

698. Fraud in procuring the survey or location is inadmissible to 
collaterally impeach the patent, granted after the judicial determina- 
tion provided by law with reference to Mexican grants. Boggs v. 
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Merced, &c., Co. i4Cal., 279; Yount «. Howell. /</. 465. Moore «. 
Wilkinson. 13 /<?., 478: Leese «. Clark. 18 Id,^ 535. 

699.' The patent carries the right to all mines and minerals in the 
granted lands, and are of equal force with all other United States 
land patents. Moore «. Snow. 17 Cal., 199. 

700. The patent is a record of the action and judgment of the govern, 
ment concerning the title of the patentees at the date of the cession ; 
it implies a preliminary investigation into the genuineness of the title 
papers of the patentees, and an ascertainment of the quantity, loca- 
tion, and boundary of the property claimed ; and upon these and all 
matters of fact and law, essential to authorize its issuance, it imports 
absolute verity and can be vacated and set aside only by direct pro- 
ceedings instituted by the government, or of parties acting under the 
name and authority of government. If the government discovers 
that, in its location of lands claimed under Mexican grants, and 
whose bounds had never been definitely fixed, an erroneous result 
has been produced by imposition or fraud, it may itself institute pro. 
ceedings to vacate its confirmation and patent, and to annul or cor- 
rect the location ; but unless goveroment interferes, junior grantees 
are remediless. Leese v. Clark. 18 Cal., 535. 

701. The patent, considered as a deed, operates like the deed of 
any other grantor, and can only pass the grantor's interest ; but be- 
sides being a deed, it is a record of the action and judgment oi the 
government with respect to the title of the patentee existing at the 
time of the cession ; it is evidence furnished by government to the 
claimant, of its judgment upon the validity of his title; and it relates 
back to the date of the presentation of the petition of the patentees 
to the bt>ard of land commissioners. Touchard «. Crow. 20 Cal., 150; 
Leese «. Clark, /d. 387. 

702. As against the government and all parties claiming under 
the government by title subsequent to the date of cession, this record 
so long as it remains unvacated is conclusive. Ibid, 

703. A patent issued by the United States for land granted by 
Mexico is not void, and cannot be attacked collaterally, on the ground 
that the Mexican grantee, before such grant to him, had received by 
grant more than eleven leagues of land. Hagar «. Lucas. 29 Cal., 

309- 

704. A title depending upon the confirmation and survey of a 

Mexican grant, and a patent issued in pursuance thereof, the confirmed 
survey being equivalent to a patent, takes effect by relation to the 
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date of the filing of the petition, and will prevail over a subsequent 
patent issued upon a purchase from the United States. Morrill v. 
Chapman. 35 Cal., 85. 

705. The confirmation of a private land claim under a Mexican 
grant of California lands, in proceedings under the Act of Congress 
of March 31, 185 1, (9 Stat, at L., 631,) only determines the rights of 
the claimant as against the government. It does not conclude the 
equitable rights of third persons, but these may be enforced in equity. 
Meader «. Norton. 11 Wall., 442. 

706. The legal title to lands confirmed to a private person by an 
act of Congress, remains in the United States until a patent is issued 
therefor, and, until then, the confirmee has only an equitable title. 
LeBeau «. Armitage. 47 Mo. 138. 

707. Such an equitable title is no defence to an action of eject- 
ment, unless pleaded or set up in some way as an equitable bar. 
Idid. 

708. Acts of Congress for the confimation of land claims, which 
expressly provide that such confirmation shall not be construed to 
extend **to any lands occupied by the United States for military pur- 
poses,'* must be construed as not confirming any claim within the 
limits ot any tract belonging to the United States which was uni- 
formly regarded and treated by the executive department of the fed- 
eral goverment as a " military reservation," even though the same 
was not actually occupied by soldiers. Whitney «. Gunderson. 31 
Wis., 359. 

709. When the survey made by the Surveyor General of the Uni- 
ted States of an imperfect confirmed Mexican grant of land becomes 
final, such survey is conclusive evidence in an action of eject- 
ment against one claiming under the grant of the boundaries of the 
tract confirmed. Gallagher v. Riley, 49 Cal., 473. 

710. A patent for a Mexican grant of land, issued while an appeal 
to the Supreme Court from the decree of the District Court confirm, 
ing the aame is pending, is void. McGarrahan v. New Idria Co. 49 
Cal., 333. 

711. A patent to a Mexican grant of land cannot be issued until 
after a final confirmation. Ibid. 

712. A party deraigning title under a patent, issued in pursuance 
of the confirmation of a grant derived from the Mexican or Spanish 
government has five years, after the patent issues, in which to com- 
mence an action against one holding adversely, to recover possession 
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of the land, and the statute of limitations does not commence running 
in favor of one holding adversely until the patent issues. Galindo o. 
Wittenmeyer. 49 Cal., 12. 

713. Although the State Courts may adjudicate rights claimed 
under an inchoate Mexican grant, yet if such adjudication be adverse 
to the claimant, the judgment will not conclude him from asserting 
his rights in a new action, if, when his claim is confirmed and 
patented, the land formerly in litigation is- within the calls of his 
patent Amesti «. Castro. 49 Cal., 328. 

714. The claimant of an inchoate Mexican grant, who has com- 
menced proceedings to have the grant confirmed by the United Slates 
Courts, has not the same title, within the meaning of the above rule^ 
that he has after the grant has been confirmed, surveyed, and patent- 
ed, and is not, therefore, estopped, after the patent issues, by a judg- 
ment in ejectment rendered against him before the confirmation, sur- 
vey and issuance of the patent. Ibid. 

715. If the grantee of a Mexican grant petitioned for its confirma- 
tion, and died during the pendency of the proceedings, and his chil- 
dren were substituted in his place, and the confirmation was made, 
and the patent issued to them as his heirs, a sale of the land made un- 
der the direction of the Probate Court before the patent issues will 
confer on the purchaser a better right than the heirs possess, and a 
court of equity will enforce such right against the heirs or a purcha- 
ser from them. McCauley «. Harvey. 49 Cal , 497. 

716. If a Mexican grant of California lands was valid when issued, 
the fact that the grantee failed to perform conditions subsequent, — 
as, that he did not take steps to obtain judicial possession, — did not 
divest the grant, but only authorized the Mexican government to in- 
stitute proceedings to divest it. If that government did not take such 
steps prior to the cession of California to the United States, the fail- 
ure in the conditions cannot be inquired into, in proceedings to es- 
tablish title against the United States under the grant. Hornsby v« 
U. S. 10 Wall,, 224. 

717. A grant by a departmental assembly, under tlie former Mex- 
ican government, of a large tract of land in New Mexico, upon nom.- 
inal conditions as to occupancy, — Held void, under the established 
rule that, under the laws of Mexico governing land grants, the de^ 
portmental assemblies could make grants- only for the purpoaeff of 
settlem«nt and cultivation. U. S. v. Vigtl. 13 Wail., 449. 

7r8« Under the Act of Congrets of April 18^ 1863, (Stat at Large, 
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325,) limiting the time under which a claim for land under Spanish 
or Mexican grants may be made, — ^an actual adverse possession of five 
years subsequent to the passage, will bar a recovery under a title de- 
rived from Spain or Mexico, even though the title was not confirmed 
until after the expiration of five years. San Jose v. Trimble. 41 Cal., 

536. 

719. The rule that our Courts will defer to the political and judi- 
cial authorities of other governments in the administration of their 
own laws, applies to Mexican grants. Long continued and peaceable 
possession under a Mexican grant, undisturbed by any action of the 
political authorities, raises a presumption that the grant was reg- 
Hilarly and legally made under the laws of Mexico. Cavazos «. Tre- 

vino. 35. Tex., 133. 

720. An inchoate title requires some additional exercise of the 
granting power before the fee will pass. It does not imply owner- 
ship, either against the sovereign or individuals ; and when emanating 
from a former government, and never recognized by the existing one, 
can form no foundation for an action. Paschal v. Dangerfield. 37 
Tex., 273. 

721. It is not necessary to the validity of a grant that the land 
should have been surveyed. It is sufficient that the tract is so de- 
scribed in the grant that it can be identified. Fowler v. Nixon. 7 
Heisk. (Tenn.) 719. 

722. A legislative confirmation of a claim to land is a recognition 
of the validity of such claim, and operates as effectually as a grant or 
quit-claim from the government. If the claim be to land with de- 
fined boundaries, or capable of identification, the legislative confirma- 
tion perfects the title to this particular tract, and a subsequent patent 
is only documentary evidence of that title. If the claim be to quan- 
tity, and not to a specific tract capable of identification, a segregation 
by survey will be required, and the confirmation will then immedi- 
ately attach the title to the land segregated. Langdeau v. Holmes. 
21 Wall., 521. 

723. The magistrate who gave judicial possession to the grantee 
under a Mexican grant, was not authorized to include lands in the 
juridical possession not embraced within the exterior lines designated 
in the grant. Dodge v. Perez. 2 Sawyer (Cal.), 645. 

724. The unconditional confirmation of a Mexican land claim by 
Act of Congress, when such confirmation is made in conformity with 
the recommendation of the Surveyor General of New Mexico, that 
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it be confirmed by certain specified metes and bounds is, ex necessitate, 
a confirmation of the whole claim, and this is true without regard to 
the question whether the claim was originally valid or void. Tame- 
ling V. U. S., &c., Emigration Co. 2 Col. Ty., 411. 3 Otto. 644. 

725. The act of confirmation of 21st June, i860, entitled, ** An Act 
to confirm certain private land '^Jaims in the Territory of New Mexi- 
co,*' is in law a conveyance by way of quit-claim, and release of any 
interest which the United States may have had in the premises con. 
firmed. Ibid. 

726. When the confirmees of a Mexican land grant accept the 
provisions of an Act of Congress confirming the grant, the title to 
the confirmed grant, if void prior to the passage of such act of con- 
firmation, becomes valid by virtue of the confirmatory statute. 
County Comm'rs 9. Central Col. Impt Co. 2 Col. Ty., 638. 
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